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CHECKS BEARING FORGED COUNTERSIGNATURE PRO- 
TECTED FORGERY INSURANCE 


Where checks against certain account are required signed 
two persons and one them subscribes the name the other, 
without authority, number checks drawn the account, the 
loss which the bank sustains covered forgery bond protecting 
the bank against loss arising through the payment forged raised 
checks (genuine) checks bearing forged indorsements. This point 
was recently decided the New York Supreme Court the case 
Manufacturers’ Traders’ Trust Co. Meyer Malt Grain Corpora- 
tion and United States Fidelity Guaranty Co., 229 Supp. 615. 

this ease the plaintiff bank sued the Meyer Corporation 
note. corporation, for counterclaim, alleged that had 
account the plaintiff bank, that was agreed that checks against 
the should signed two parties, Forsyth and Meyer and 
that Forsyth, without authority, subscribed Meyer’s name certain 
which the plaintiff bank honored. The bank thereupon, upon 
supplemental complaint, brought the guaranty company which 
had issued its bond protect the bank against loss ‘‘arising through 
the payment forged raised checks (genuine) checks 
bearing forged indorsements the establishment any 
any customers the faith such 

The bank’s liability the Meyer corporation was conceded and 
the question was whether the guaranty company was responsible 
the bank for the amount the checks under the bond. The court 
held that the checks were forged within the meaning the clause 
the bond above quoted, and holding, wrote part follows: 


thus presented, upon this motion dismiss the supple- 
mental complaint, the question whether the above-quoted clause 
the bond the defendant guaranty company, issued protect plain- 
tiff against forgery, gives the plaintiff protection under the cir- 
cumstances this case. The answer that question turns upon 
whether Forsyth, within the meaning that clause, forged the checks 
question when falsified the name Eugene Meyer, without 
which name the plaintiff bank had agreed not honor any checks 


drawn against the Forsyth account. 
903 
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Court Appeals, recent case involving similar clause 
bond, said: 

assume, though not now decide, that the word 
used the policy, bears meaning broader than 
does the criminal law the International Union Bank 
Nat. Surety Co., 245 368, 371, 157 269, 270 (52 
1375). 

same court has given the word ‘burglary’ 
policies narrower meaning than that contained the Penal Law. 
The court creates that limitation its construction additional 
the requiring visible marks foree and 
violence upon the premises making entry into exit therefrom. 
Those the court who dissented from the prevailing 
ized that literal, strict interpretation language the court did 
violence the purpose and intent the bond which was 
protect the insured against the very act which took 
wise, that the purpose and intent the clause were ignored, for 
the requirement visible evidence force and violence was estab- 
lish the burglarious which was proven without dispute living 
witnesses. Rosenthal American Bonding Co., 207 162, 100 

trial court therefore neither aided nor embarrassed 
judicial defining the word ‘forged’ the bond ques- 
tion. The court may narrow may enlarge the meaning under 
over that contained the Penal Law. the court, the in- 
terests precedent for future litigation, may 
erly determine that the word ‘forged’ coextensive meaning with 
the similar word used the Penal Law. 

dominant purpose similar indemnity bonds not protect 
against loss but protect against criminal loss. Naturally turn 
the legislative interpretation the act determining 
some act not felonious. 

statutory definition ‘forge’ found section 880 
the Penal Law, follows: 

expressions and ‘‘forging,’’ used 
this false making, counterfeiting and the alteration, 
erasure, obliteration genuine instrument, whole part, 
the false making counterfeiting the signature, party 
witness. 

the conception that definition (Senate Committee Report, 
1879, 520) and its (section 520, later section 880, Penal 
Law) court has determined yet how there false making 
genuine instrument. Marden Dorthy, 160 39, 55, 
726, 731 (46 694) Judge O’Brien omits the word 
‘genuine’ and says: 

term ‘‘forgery’’ includes now, always did, the false 
making written instrument. Penal Code, 520.’ 

construing the language the statutory definition 
‘forgery,’ might contended that the checks were complete, 
genuine instruments without the signature Meyer, and that 
most falsification his signature was not alteration, erasure, 


j 

] 
] 
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might contended that Meyer was not party the check, because 
not maker, payee, indorser within the strict meaning those 
words. Bills and Notes, under such 
tions would follow that the falsification the signature Meyer 
was not forgery within the Penal Law nor the terms the bond 
indemnity. 

the contrary, the checks were not. complete without the counter 
signature Meyer, and, contract with the plaintiff bank and 
Forsyth, Meyer became necessary part every check. There 
statutory other requirement the form check, and 
only such checks were genuine complete conformed strictly 
the agreement the parties interested. Even though Forsyth did 
not falsely make genuine instrument, made false instrument, 
whole part, and falsely made counterfeited the signature 
party the instrument. 

Likewise, the act Forsyth falsifying the signature Meyer 
comes the definition forgery, second degree, under 
887, subd. par. the Penal Law: 

instrument, document, writing, being purporting 
diminished, any manner affected, which any rights 
property whatever are purport have been created, trans- 
ferred, conveyed, discharged, increased, diminished, any man- 
ner affected, the punishment for forging, altering, counterfeiting 
which not hereinbefore which false making, forging, 
altering, counterfeiting, any person may bound, affected 
any way injured his person property. 

the word ‘forge’ from its derivation throught the com- 
mon law and decisions, find that embraces the falsifica- 
tion Forsyth the counter signature Meyer. 

said Coke’s Institutes, 169: 

torge metaphorically taken from the smith, who beateth 
upon his anvil, and forgeth what fashion shape will; the offense 
called falsi, and the offender falsarius; and the Latin word 
forge falsare Russell, Crimes Ed.) 1505, 
note. 

common law has been defined fraudulent 
making alteration writing the prejudice another man’s 
Bl. Com. 247); or, more recently, ‘‘a false making, 
making malo animo, any written instrument, for the purpose 
fraud and deceit’’; the word ‘‘making’’ this last definition being 
considered including every alteration of, addition to, true in- 
strument. has also been very clearly defined the fraudulent 
Russell, Crimes (8th Ed.) 1505; Whart. Crim. Law (7th Ed.) 857, 
note. 

species common-law cheat, which early was 
separated from the rest under this distinctive name. the 
false making materially altering, with intent defraud, any 
writing which, genuine, might apparently legal 


an: 
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the foundation legal Bishop Crim. Law (9th Ed.) 


572. 
the fraudulent making altering any writing 
the prejudice another man’s Words and Phrases, 2900. 

‘Falsely making altering writing, which such 
form apparently some legal efficacy, with intent defraud.’ 
McClain Crim. Law, 744. 

false, with the intention that shall any way used acted upon 
genuine, the prejudice any one, whether within Canada 
not, that some person should induced, the belief that 
genuine, refrain from doing anything, whether within Canada 
Canadian Crim. Law, 466. 

interesting history forgery may found the opinion 
Chief Judge Cullen People Rising, 207 195, 100 
694, and page 198 (100 694) says: 

the Ward Case (Rex Ward, Ld. Raym. 1461) Mr. Chitty 
Crim. 1022) says that was there held that forgery com- 
mon law might committed respect any writing whatever 
which another might defrauded.’ 

has shown, however, that definition 
forgery can comprehensive enough all the crimes that 
may committed the simple use pen and ink. that 
why the Legislature has found necessary frame statutes broad 
the forgeries many acts which are criminal 
their tendency and effect but not fall within the earlier defini- 
tions that crime. One needs only glance over the chapter 
forgeries the Penal Code appreciate how manifold are the methods 
which the crime forgery may People Abeel, 
Cas. 287. 

term ‘‘forgery’’ includes now, always did, the false 
making written instrument. Penal Code, 520.’ Marden 
Dorthy, 160 39, 55, 726, 731 (46 694). 

the definitions forgery approved People Filkin, 
App. Div. 597 [82 21], affirmed, opinion below, 176 
548 [68 1120], Mr. Justice writing, was: ‘‘The 
false making instrument which purports that which 
People Shanley, 132 App. Div. 821, 830, 117 
845, 852; People Fitch, Wend. 198, Am. Dee. 477. 

will seen that the false signing the name Eugene 
Meyer Forsyth the checks was forgery within the common- 
law, statutory, judicial, and text-book definitions. His act created 
instrument which purported what was not; was com- 
mitted with intent defraud (People rel. Hegeman Corri- 
gan, 195 14, 792) and the signature was false. 

not necessary aver prove intent defraud any particular 
person.’ Penal Law, subd. 

any the provisions this chapter, intent 


| 
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intent appears defraud any person, association body politic 
corporate, whatever.’ Penal Law, 921. 

are nice distinctions drawn here determine 
whether the crime was forgery something else. Strang West- 
chester County Nat. Bk., 235 68, 71, 188 739. Forsyth 
did not deceive Meyer, whose name signed, but the 
immaterial whether intended defraud Meyer the bank 
long intended defraud. Whatever his intentions the 
individual did defraud either Meyer 
the bank, and the this action will determine which one, 
either, was defrauded. 

did was not the less forgery because has turned 
out the end that the borrower was myth.’ Strang Westchester 
County Nat. Bank, 68, 71, 188 740. 

made upon forged indorsements are the peril 
the bank unless can claim protection upon some principle estoppel 
reason some negligence chargeable the depositor.’ Ship- 
man Bank State Y., 126 318, 327, 371, 372 
(12 791, Am. St. Rep. 821). 

bank here claim estoppel against Meyer, because 
was not position Forsyth’s wrongful act, nor charged 
with any duty discover disclose it. For that reason, the act 
negligence Forsyth cannot charged against Meyer protect 
the bank which honored the false signature Meyer made Forsyth. 

indorsement the names the fictitious payees upon the 
checks, with intent deceive and put the checks 
constituted the crime forgery means which, and without any 
fault the plaintiffs, payment was obtained thereon. The defendant 
does not any different position with reference the checks 
payable fictitious payees than does with reference those payable 
real parties whose indorsements were Shipman Bank 
Am. St. Rep. 821); People Browne, 118 App. Div. 793, 799, 103 
903; National Surety Co. National City Bank Brooklyn, 
184 App. Div. 771, 172 413. 

purpose and intent the bond was protect the bank against 
loss and not release the indemnity company because the forgery 
was rare novel. The bank contracted with Meyer that would 
not honor any checks without his signature. was bound honor 
only such checks bore the genuine signature Meyer, and must 
determine that question its peril. 

the general rule law this and such the 
law, that the drawee bill check persons purchasing 
the paper relying solely the reputed responsibility their 
transferors, and the other parties it, and its apparent genuineness, 
and they, therefore, deal their Gallo Brooklyn 
Savings Bank, 199 222, 226, 633, 634 (32 
[N. 66). 

law renders liable the bank which fails ascertain that the 
person whom makes payment the genuine payee author- 
ized receive such payment. Graves American Exchange 


q 
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reason law why bank should not contract 
extend its obligation discover falsification and forgery which com- 
pleted otherwise incomplete instrument. The act Forsyth 
falsifying the name Eugene Meyer therefore forgery, and 
the bank entitled indemnity under the bond given the de- 
fendant guaranty company. 

dismiss the supplemental complaint denied, with 


eosts. 


EFFECT CERTIFICATES DEPOSIT PAYABLE 
DEPOSITOR ONLY 


deposit which payable the payee only the 
return the certificate properly indorsed nonnegotiable. Such 
certificate, however, assignable. That is, the person whom 
issued may transfer another such rights himself has the 
but because the lack negotiability cannot transfer 
the certificate such manner make the transferee holder 
due course. The always open defenses the hands 
any holder. The holder can enforce against the issuing bank 
only where appears that the original payee could likewise enforce it. 


This was decided the Court Appeals New York recently 
the case State Bank Central Bank New York, 
162 Rep. 475. The decision printed full among the bank- 
ing decisions this issue. 

The action this case was brought two deposit, 
one for $25,000 and the other for $50,000. The $25,000 certificate 
was the following form: 


Deposit, Not Subject Check. 
Central Bank New York 

201. New York, March 1926. 

Owen has deposited this bank twenty-five thousand 
and 00/100 dollars, payable only himself, four months after date, 
return this certificate properly indorsed, with interest the 
rate per cent. per annum allowed remain four months. 

interest after months. 

The $50,000 certificate was similar form, except the amount. 
appeared that the payee, Owen, had discounted promissory note 
with the defendant bank and the bank had issued him four cer- 
tificates deposit, the two here sued upon. maturity 
they were sent the defendant the plaintiff bank bearing the in- 
dorsements Owen and corporation for renewal. They were not in- 
dorsed the plaintiff bank. The defendant renewed the certificates 
requested, 


a 
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Upon the trial this case the court directed verdict favor 
the plaintiff. appeal was taken the Appellate Division and 
the trial court was reversed, the Appellate Division holding that the 
certificates were neither negotiable nor assignable. Upon the present 
appeal the Court Appeals, the Appellate Division reversed 
the question assignability, the Court Appeals holding that, while 
the certificates are nonnegotiable, they are assignable. The case now 
goes back for new trial all the evidence both sides 
may brought out. The Court Appeals points out that the evi- 
dence may establish that the defendant estopped its conduct 
renewing the certificates from asserting its defenses against the plain- 
tiff bank. The decision the Appellate Division this was 
published the July, 1928, issue the Banking Law Journal 
page 500. 


BANK’S AGREEMENT PAY DRAFT ATTACHED ORDER 
BILL LADING 


load strawberries provided the draft attached order bill 
lading does not obligate the bank pay the draft where the shipment 
made Straight bill lading. Consequently where shipment 
made straight bill and delivered the consignee without his 
having paid the draft and rejected him, the bank will not liable 
for refusing pay the draft. 

This was held the Supreme Court Michigan the recent case 
Farmers’ Merchants’ Bank Commercial Bank, 221 Rep. 
148. this case appeared that Bauer, Judsonia, Ark., 
negotiated with Carpenter Cook Co. Menominee, Mich., sell 
strawberries. required, before shipment, that Menomi- 
nee bank undertake that paid. bank, the defendant, wired 
the plaintiff, Judsonia bank, May 22, 1922, follows: 


pay draft Bauer express receipt attached strawberries 
Carpenter Cook Co. $2.25 per Commercial Bank 
Menominee.’’ 


Bauer shipped strawberries straight bill lading and 
drew sight draft Carpenter Cook Co. Menominee follows: 


Merchants’ Bank. 
Ark., May 24, 1922. 
the order Farmers’ Merchants’ Bank, Judsonia, Ark., 
$945.00, nine hundred forty-five dollars. No. 1226—420 
0/Berries Bauer. 
Carpenter Cook Co., Menominee, 
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This draft was deposited with plaintiff and the account 
Bauer credited with $945. Upon the arrival the straw- 
berries Menominee, was delivered the Carpenter Cook Co., 
which claimed the strawberries were not represented, whereupon 
defendant wired plaintiff follows: 
Mich., May 31, 1922. 

Merchants’ Bank, Judsonia, Ark. 

refused yours twenty-fourth Bauer Carpenter Cook 
earlier billing shipment delivered with the bill lading quality poor 
protect yourself. 


Bank Menominee.’’ 


the same day wrote letter plaintiff follows: 


Commercial Bank Menominee. 
Mich., May 31, 1922. 

are returning herewith your letter May 24th, being draft the 
Carpenter Cook Co. Bauer for $945.00. 

draft was undoubtedly drawn under our authorization 
May 22d follows: ‘We will pay draft Bauer—express receipt at- 
strawberries Carpenter Cook Co. $2.75 per case.’ 

part our instructions which required the attaching 
express receipt which would give control the shipment was evi- 
dently overlooked because this was shipped direct Carpenter 
Cook Co. and delivered them without the express receipt which was 
attached the draft which seems have been unnecessary under the 
method billing used. 

receiving and opening the the Carpenter Cook Co. found 
that most the berries were spoiled and refused pay the draft. 
‘Because the fact that the shipment was made such way that 
was possible for them secure delivery without taking the express 
receipt, feel that must disclaim any responsibility. 

very truly, 


the opinion the court said: 


defendant claims the first telegram the defendant bank 
was too indefinite and uncertain create liability, that plaintiff did 
not present defendant for draft was set forth 
defendant’s promise, that plaintiff did not present with its draft such 
express receipt was required defendant’s promise, that was 
beyond the power defendant bind itself pay the draft 
question, and that the implied requirement defendant’s agreement 
draft for car strawberries Carpenter Cook Co. was 
not fulfilled. 

fair purport defendant’s telegram May 22d shows that 
would pay for the shipment carload strawberries provided 
the shipment was made order bill lading attached the 
draft defendant bank. the strawberries had been shipped 
order bill lading and draft forwarded the defendant bank for 
with the bill lading attached thereto required de- 
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fendant’s telegram, the defendant bank would have been holder 
thereof due course, and obligation would have been imposed 
upon the railroad company hold possession the berries for 
the holder the bill lading accordance with its terms. Sections 


8604n 8604p, United States Compiled Statutes 1916 (49 USCA 
107-111). 

bank would have had security and have protected it- 
self from loss least the extent the value the shipment. The 
shipper did not comply with the terms this telegram. Defendant 


not liable. Plaintiff’s right action, any, against the Carpenter 
Cook Co. 


LIABILITY BANK PAYING CHECKS FORGED 
INDORSEMENTS 


bank depositor not required examine the checks returned 
him the bank for the purpose finding out whether the indorse- 
ments the checks are genuine; and the bank pays checks which 
the indorsements are forged will liable the depositor for the 
amount, the absence negligence the part the depositor. 

If, however, the depositor discovers that checks issued him have 
been paid forged indorsements must promptly notify the bank; 
otherwise the loss will the depositor and not the bank. This 
was held recent decision the New York Supreme Court, Na- 
tional Surety Co. Bank the Manhattan Co. and the Bank 
America (October, 1928). 

this case appeared that during the years 1921 1923 
employee Wall Street firm secured number checks issued 
his firm various payees, forged the indorsements, and deposited 
the checks his own checking account. The checks were drawn 
the Bank the Manhattan Co. and were deposited the Bank 
America. 

After the forgeries were discovered the plaintiff surety company 
made good the amount the Wall Street firm and brought this action 
against the two banks involved the transaction. 

The court held, among other things, that the depositor was under 
obligation examine its canceled checks for the purpose finding 
out whether any them bore forged indorsements. this point 
the court said: 


well settled that the duty depositor examine the ac- 
rendered his bank and the vouchers support that state- 
ment does not extend the indorsements. Having issued genuine 
which returned him without alteration and with the proper 
amount charged the account, the depositor may leave the bank 
the responsibility for having paid the right party, and does not 
have even look the back the check whether the 
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bank has apparently performed its function. know that 
has held the opposite this proposition. The depositor, however, owes 
duty his bank more than checking its statements account. 

any comes the attention the depositor 
suggest irregularity the use his checks may not shut his 
eyes this and avoid the trouble investigation. owes 
his bank otherwise, and his failure negligence. the 
pursuit such investigation may the natural and required 
checks, but that only because this may constitute means in- 
formation. Until some suspicion exists start 
inquiry the depositor need not look for imaginary trouble examin- 
ing the indorsements his checks make comparison 


further appeared, however, that the Wall Street firm waited nine 
months after discovering the forgeries before reporting the fact its 
bank. The court held that this delay was unreasonable and 
cause both the bank which the checks were drawn, and the 
bank which they were collected, were free from liability. 

This decision will published full the January issue The 
Banking Law Journal. 


PRESENTMENT CHECK FOR PAYMENT 


recent Oklahoma case appeared that the purchaser goods 
sent check payment; the seller returned claiming that was 
for insufficient amount; later the purchaser again sent the check 
the seller and the seller promptly presented for payment but the 

drawee bank had failed the meantime. was held that the pur- 
chaser was still liable for the price the goods although the check 
would have been paid the seller had presented promptly after the 
first time received it. 

The which this was decided was Kling Bros. Co. 
Whipps, Supreme Court Oklahoma, 270 Pac. Rep. appeared 
that the defendants purchased quantity goods from the plain- 
tiff company and sent the company their check for $1,868.17. The 
company returned the check claiming that the sum $1,922.34 was 
due it. The defendants then wired the plaintiff that they were re- 
turning the goods, whereupon the plaintiff sent telegram the 
defendants stating that would check for $1,868.17. The 
check was sent the plaintiff again and the plaintiff promptly 
deposited days later, and before the check reached the drawee 
bank, the bank failed. was held that the defendants remained 
liable for the purchase price the goods even though the check 
would have been paid the plaintiff had presented the check promptly 

after received the first time. 
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answer the defendants’ contention that the re- 
fusal receive the check the first time was sent was the cause 


the loss and that, therefore, the plaintiff should bear the loss, the 
court said: 


cannot agree with this contention. is, course, well 
established that the acceptance check creditor, medium 
payment, implies obligation his part due diligence pre- 
senting the same for payment, and, loss sustained through lack 
due diligence presenting the same, the loss falls the holder, 
and not the drawer the check. But the instant case the 
check, when first received the plaintiff, was not because 
dispute the account, and was immediately returned ‘by plain- 
tiff. negotiations were then had, and the check remailed, and 
aecepted plaintiff, and promptly presented for payment. 
these circumstances, can conceive rule law which would 
render the plaintiff liable for the loss. must remembered that 
the check mailed defendants was voucher check, reciting that the 
same full payment the invoices therein enumerated, and such 
invoices referred the very invoices dispute, and, standing alone, 
its acceptance plaintiff would have operated full settlement 
the account. 

is, however, argued defendants that, view their letter 
November heretofore referred to, explaining this remittance, 
defendants would have been estopped from claiming the 
the check payment full, and that plaintiff would therefore 
not have imperiled its interest the check. Even though 
law which would make plaintiff liable for the loss because its 
refusal aecept the when first offered, even though might 
have been mistaken its belief that such would operate 


TRADE ACCEPTANCE ARISING OUT PURCHASE 
GOODS NONNEGOTIABLE 


The Supreme Court California has held that trade 
made nonnegotiable the following clause: obligation 
the acceptor hereof arises out the purchase goods from the drawer, 
maturity being conformity with original terms The 
case Westlake Finance Corp. Merritt, 269 Pae. Rep. 
620, and the opinion the court published full among the legal 
decisions this issue. 

This the second state hold that such clause trade ac- 
ceptance renders nonnegotiable. The other state Texas. the 
October issue published decision the Court Civil Appeals 
was held that trade acceptance was made nonnegotiable the fol- 
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lowing clause: ‘‘The obligation the acceptor hereof arises out 
the purchase goods from the 

Three states, namely Georgia, Idaho, and Minnesota, have held 
that trade acceptances containing clauses similar those above re- 
ferred are negotiable. The other states, apparently, have not had 
pass upon the question. 

The trade involved the California decision was drawn 
the Aristocrat Distributing Co. the defendants and accepted 
them. was payable the order the Aristocrat company and 
indorsed the plaintiff corporation for value. The defendants had 
defense the instrument and, because the fact that was non- 
negotiable, was held that the plaintiff was not entitled recover 
even though had purchased the trade acceptance before maturity 
for value and without notice the defendants’ defense. 


BANK NOT PROTECTED RULE COLLECTION 
CHECKS 


rule permitting collecting bank send checks direct the 
bank which they are drawn and receive cash draft pay- 
ment will not protect the bank where sends check the drawee 
for collection and and where the drawee fails before making 
such the collecting bank receives neither cash 
nor draft and is, therefore, liable the owner the check for the 
amount his loss. 

This was held recent decision the Supreme Court South 
Carolina, Stone Wachovia Bank Trust Co., 140 Rep. 27. 
This decision will published full the January issue the 
Banking Law Journal. 


Banking Decisions 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


TRADE ACCEPTANCE ARISING OUT PUR- 
CHASE GOODS NONNEGOTIABLE 


Westlake Mercantile Finance Corp. Merritt, Supreme Court 
California, 269 Pac. Rep. 620 


trade rendered nonnegotiable the following 
obligation the acceptor hereof arises out the pur- 
chase goods from the drawer, maturity being conformity with 
original terms 


Action the Westlake Finance Corp. against Charles 
Merritt and Charles Parlier, individually and 
doing business under the firm name and style Merritt Parlier. 
Judgment for defendant, and plaintiff appeals. Affirmed. 

Superseding opinion District Court Appeal, 262 815. 

George Woodruff and Woodruff, Musick, Pinney Hartke, all 
Los Angeles, for appellant. 

Elmer Jensen, San Jose (H. Blanchard, San Jose, 
counsel), for respondents. 


PRESTON, J.—On April 30, 1925, under the trade-name Aris- 
Distributing Co., one Vallen entered into 
writing with Chas. Merritt and Chas. Parlier, 
doing business under the name Merritt Parlier, with reference 
the sale and delivery the former the latter certain number 
dish-washing machines. The contract need not here set out other 
than state that was never fulfilled the part the Aristocrat 
Distributing Co., and there pretense that its covenants were 
observed. the time the making the contract, and part 
the transaction, Merritt Parlier accepted two drafts trade 
drawn the Aristocrat Distributing Co., payable 


For similar decisions Banking Law Journal Digest (Third 
Edition) 1275 
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themselves, alike except date maturity, for $420 each, and 
payable and days after date, respectively. The material part 
the earliest these acceptances here set forth: 


Los Angeles, Calif., 4/30, 1925, date sale. $420 
Merritt Parlier, San Jose, Calif., June 30th, 1925. Pay the 
order ourselves Los Angeles, Calif., the sum four hundred 
twenty and 00/100 dollars. The obligation the hereof 
arises out the purchase goods from the drawer, maturity being 
conformity with original terms purchase. San Jose, 
Cal., dealer’s town, 4/30, 1925, date order. Payable through 
Security State Bank, San Jose, Cal., dealer’s bank. Merritt Parlier, 
Trade-Name Acceptor. Chas. Merritt, Authorized Acceptor. 
Aristocrat Distributing Co., Vallen.’’ 


Plaintiff, alleging itself holder due (Civ. Code, 
3133) these instruments, sued the defendants acceptors thereof 
for the amounts specified therein. Defendant copartnership, plead- 
ing the nonnegotiability said instruments, introduced and proved 
uncontradicted defense said obligations unless plaintiff can 
said innocent purchaser thereof for value. Plaintiff showed 
payment $786.90 for said instruments and that was ignorant 
all infirmity them. The whole question turns upon the negotiability 
nonnegotiability said drafts, and this question must deter- 
mined from the face the instruments 
Co. Northwestern Drug Co. (D. C.), 282 920. The 
question further refined the construction placed upon the 
above clause, reading: 


obligation the aeceptor hereof arises out the purchase 
goods from the drawer, maturity being conformity with original 
terms purchase.’’ 


other words, said clause the expression 
the maturity the acceptances, does merely refer the con- 
sideration for which they were given? Particularly, does the expres- 
sion, ‘‘maturity being with original terms 
refer the date set the body the trade acceptances, does 
refer the underlying contract between the parties? will 
observed that these acceptances were made payable the drawers 
themselves. The question further arises: For what reason were these 
paragraphs inserted? Without them the instruments are perfect trade 
negotiable form every respect. these paragraphs 
were not intended make the collateral agreement part the in- 
struments, then they are fraud upon the acceptors, who had right 
believe that they would mature only said contract provided. 

are fortunately not without assistance the proper construc- 
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tion these instruments, for the identical question was presented 
the highest both the states Minnesota and Texas. seems 
that the representatives this patented article, the Aristo dish-wash- 
ing machine, have other states been long promises, short per- 
formances, and quick negotiations the obligations 
the and unwary merchants. Minnesota, the 
Heller Cuddy, 172 Minn. 126, 214 924, the held the 
above paragraph ‘‘a statement the transaction which gives 
rise the instrument’’ (Civ. Code, 3084), saying: 


there ground for the contention that this statement 
the acceptances put the plaintiffs upon inquiry the terms 
the underlying contract purchase its status the time being 
with performance breach the parties thereto. The 
situation very different from that presented instrument which 
reference makes another and underlying contract part itself 
and becomes subject its terms. That was the case King Cattle 
Co. Joseph, 158 481, 198 798, 199 


will seen from the above quotation that the instruments 
here under consideration make the underlying contract part them- 
selves, their negotiability thereby destroyed. above intimated, 
are the opinion that the said paragraph does make the under- 
lying contract part said instruments for the purpose determin- 
ing the maturity date thereof, which may different from that set 
forth said instruments themselves. this connection are con- 
strained disagree with the opinion announced the above-quoted 
case. are however, with the reasoning set forth Lane 
Co. Crum (Tex. Com. App.) 291 1084, which also in- 
volving the identical language here under 
case there was the Court Civil Appeals (284 980), 
majority opinion accord with the Minnesota holding, which there 
was dissenting opinion Mr. Justice Stanford. The Supreme 
Court, however, adopted the reason Mr. Justice Stanford, the 
following 


agree with the conclusion reached Associate Justice Stan- 
ford his dissenting opinion the legal effect the clause just 
quoted. our opinion the clause has render the trade 
nonnegotiable under the law merchant well under the 
Negotiable Instruments Act (Vernon’s Ann. Civ. St. 1925, arts. 5932- 
5946). The obligation the acceptor, according the terms said 
arises, not from the instruments themselves, but from 
lateral transaction. For instrument negotiable, the obliga- 
tion the maker must arise exclusively from the instrument. 
obligation arising from collateral transaction can imported into 
the terms the instrument without destroying the negotiability 
the instrument. Corpus Juris, pp. 113, 114. negotiable instru- 
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ment has been termed courier without luggage,’ whose countenance 
its passport. This apt metaphor does not fit these trade acceptances, 
for the reason they are laden with the equipment wayfarer who 
does not travel under safe conduct. their express terms, these 
instruments bear burdens whose nature must sought for beyond 
the four corners the instruments themselves. The clause ques- 
tion more than mere ‘statement the transaction which gives rise 
the Revised Statutes. far from being mere descriptive reference 
the transaction, which gave rise the instrument, the clause, 
definite terms, points that transaction the source the 
obligation pay the amount named the instrument. The legal effect 
the clause render the paper subject all the rights and 
equities the parties the collateral transaction from which the 
obligation the acceptor arises. Parker American Exchange Bank 

similar and similar holding Bank Trust 
Co. Times Pub. Co., 142 La. 209, So. 612, 1918B, 632, 
where the words, ‘‘as per appearing otherwise nego- 
tiable promissory note, were held qualify the unconditional promise 
pay previously expressed therein. Similar words, however, were 
held not destroy the negotiability instrument National Bank 
Wentworth, 218 Mass. 30, 105 626. The courts not differ 
the legal principle involved, but differ the meaning 


assigned the language then under review. The question has been 
stated follows: 


bill exchange promissory note contains refer- 
ence some contract such way make the bill 
note subject the terms that distinguished from refer- 
ence importing merely that the extrinsic agreement was the origin 
the transaction constitutes the consideration the bill note, the 
negotiability the instrument destroyed.’’ 


See, this Northwestern Nat. Ins. Co. Southern States, 
ete., Co., Ga. App. 506, 157. 

The principle has again been stated that the law merchant one 
the principal elements negotiability certainty payment, 
and any words the instrument rendering payment conditional 
destroy negotiable instrument. Greenbrier Valley 
Bank Bair, Va. 684, 274. our own Code 
3085, Civil Code) provided: 


instrument payable upon contingency not negotiable, and 
the happening the event does not cure the defect.’’ 


Somewhat line with this reasoning the case Glendora Bank 
Davis (Cal. Sup), 267 311, where the court held the follow- 
ing language destroy the negotiability the instrument: 
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dated payments received account sale such merchandise.’’ 


The doctrine such Flood Petry, 165 Cal. 309, 132 
256, (N. 861, and Pratt Dittmer, Cal. App. 512, 
197 365, which relates cases transfer prior failure con- 
sideration executory contracts, is, view the construction above 
not here involved. This conclusion renders also 
essary discussion the question the the evidence 
support the finding the court that plaintiff had actual knowledge 
the infirmity these instruments. 

The judgment affirmed. 


BANK LIABLE PAYING STOPPED CHECK 


Grisinger Golden State Bank Long Beach, California District 
Court Appeal, 268 Pac. Rep. 425 


bank which pays check after the depositor has given 
written notice not pay the check will liable the depositor. 
This even though the stop-payment form which the depositor 
signs contains statement the effect that asks the bank 
stop payment act courtesy and releases from any liability 


Action Grisinger against the Golden State Bank Long 
Beach. Judgment for defendant, and plaintiff appeals. Reversed. 

Wilkey and Nowland Reid, both Long Beach, for 
appellant. 

Underwood, Burke Cree, Long Beach, for respondent. 


HOUSER, J.—The question involved this appeal relates 
the liability bank one its depositors who, ‘‘stop-pay- 
ment notice’’ the bank, ordered the nonpayment check there- 
tofore drawn his funds deposited said bank notwithstanding 
the fact that, statement contained such ‘‘stop-payment notice,’’ 
the bank purportedly was relieved ‘‘from any liability case pay- 
ment’’ such check. 

The facts appear that plaintiff had entered into agreement 
with finance company the effect that, within fixed time 
should loan $50,000 for him, would pay such finance 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1213. 
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the sum $1,500 commission compensation its 
services that regard. was also agreed between such parties that 
plaintiff would deposit with the finance his post-dated check 
the loan. However, before agreeing deposit his check plaintiff 
had conversation with certain the officers the defendant bank, 
who assured plaintiff that, for any reason should desire stop 
payment his $1,500 check, might giving the bank 
notice that effect. Several days before the time limit had expired, 
within which (according the agreement) the finance company was 
secure the loan $50,000 for plaintiff, became evident plain- 
tiff that the loan would not be-consummated. Thereupon went 
the representative officers the bank upon which his $1,500 check 
had been drawn, and told them that, accordance with previous 
versations between them and him, wished stop payment his 
$1,500 check, ‘‘and then and there directed said defendant bank not 
pay said check, and that said defendant bank then and there pre- 
sented plaintiff for his signature the following order words, and 

State Bank Long Beach, Long Beach, Calif.: Stop 
payment check drawn Grisinger, No. dated Septem- 
ber 8th for $1,500.00. Favor Date stopped 9/8/23. Time 


a.m. ask this act courtesy only and hereby release you 
from any liability case payment 


Plaintiff signed said notice. Thereafter, presentation for pay- 
ment said check said defendant bank, caused stamped 
upon the face said check the indorsement ‘‘Payment stopped, Sep. 
11, which, the same day, the defendant 
bank paid said check from funds its possession belonging plain- 
tiff. 

the premises, judgment for defendant was the result 
action brought plaintiff against the defendant, and plaintiff ap- 
peals therefrom. 

The Hiroshima Bank Italy, Cal. App. 362, 248 
947, directly point. principle, there held that, 
such are herein stated, the bank should not permitted 
pay the check and thereafter escape liability its drawer the 
grounds that stopping payment the check was merely ‘‘an act 
the Hiroshima Case the statutes and authorities are 
reviewed, and the reasons for the conclusion the court are exhaus- 
tively stated. here repeat the able argument there presented would 
serve useful purpose. Suffice say that this court harmony 
with the conclusion there reached. 

The judgment reversed. 
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NEGOTIABILITY CERTIFICATE DE- 
POSIT PAYABLE DEPOSITOR ONLY 


State Bank Central Mercantile Bank New York, Court Appeals 
New York, 162 Rep. 475 


certificate deposit reciting that certain person has de- 
posited money only himself four months after date 
return this certificate properly nonnegotiable but 
assignable. 


Action the State Bank against the Central Bank 
New York. Judgment for plaintiff, verdict directed the court, 
was reversed (223 App. Div. 324, 228 49), and plaintiff ap- 
peals. Reversed and new trial granted. 

Frank Laughlin, Stewart Bowers, Max Silverstein, and 
Abraham Rickman, all New York City, for appellant. 

Dimock, Barent Visscher, and Eleanor all 
New York City, for respondent. 


POUND, J.—The action brought recover two certificates 
deposit, one for $25,000 and one for $50,000. Both certificates are 
the same form. The one for $25,000 reads follows: 


Deposit, Not Subject Check. 
Central Bank New York 

201. New York, March 1926. 

Owen has deposited this bank twenty-five thousand 
and 00/100 dollars, payable only himself, four months after date, 
return this certificate properly indorsed, with interest the rate 
per cent. per annum allowed remain four months. 

interest after months. 


The complaint alleges that these certificates were before maturity, 
for value received, duly indorsed and transferred William Good- 
man-Krasner Corp., and plaintiff, which thus became the 
holder and owner thereof, thus asserting the right recover thereon, 
without regard defenses the bank against 
Owen. Negotiable Instruments Law, Consol. Laws, 38, 91, 96. 

The answer sets the defense that the certificates are nonnego- 
tiable and nonassignable, and are subject all defenses, counter- 
claims, and set-offs which the defendant has against Charles Owen, 


similar decisions see Banking Law Journal Digest (Third 
Edition) 181. 
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the person named payee therein. The trial court held that the cer- 
were negotiable, and gave judgment for the plaintiff. The 
Appellate Division held that they were neither negotiable nor assign- 
able, and dismissed the complaint. 

The history the the certificates deposit not 
without interest. November 1925, the defendant bank dis- 
promissory note for Owen for $150,000, payable four months 
after date. deposited his credit $25,000, less the discount the 
note, and issued him three certificates deposit, payable four 
months after date, with interest per cent., two for $50,000 each, 
and one for $25,000. The note and the certificates were afterwards 
renewed, and this action brought recover two renewal certifi- 
cates. 

Negotiability matter form rather than substance, although 
instruments not otherwise negotiable may become negotiable effect 
estoppel contract. Manhattan Co. Morgan, 242 38, 
150 594. 

That the certificates were nonnegotiable form seems clear. They 
were not payable order bearer, nor their terms clearly indicate 
intention that they should be. Negotiable Instruments Law, 27, 
28, 29. They were payable only Owen himself the return the 
certificates properly indorsed. The words ‘‘only destroyed 
their negotiability. Zander New York Security Trust Co., 178 
208, 449, 102 Am. St. Rep. 492; Nelson Citizens’ Bank, 
191 App. Div. 19, 180 747, affirmed opinion below 232 

The words ‘‘on return this certificate properly indorsed,’’ 
this connection, not import negotiability. give sensible mean- 
ing the entire instrument, are bound do, possible, the 
words ‘‘properly limit the right Owen receive the 
money, and not enlarge his right negotiate the certificates. The 
bank says: ‘‘We will pay you the return the certificates properly 
did not thereby achieve the contradictory result 
making the certificates payable Owen only, the same time per- 
mitting him negotiate them. Cottle Marine Bank, 166 53, 
736. 

negligence appears the part the bank issuing the cer- 
this form which would estop from asserting their non- 
negotiability. general rule that the holder nonnegotiable 
promise pay money occupies better other position than the 
payee, and chargeable with notice the legal effect the instru- 
ment. The defendant bank was not party the accomplishment 
fraud the plaintiff bank. bank knows, should know, 
negotiable paper when sees it. does not appear that the certifi- 
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became negotiable contract. Even were illegal issue 
such nonnegotiable certificates (Penal Law [Consol. Laws, 40] 
298), could not assumed from the phraseology used that they 
were negotiable. The plaintiff finds itself its present predicament 
through its own negligence, rather than through the fraud negli- 
gence the defendant. 

said that the the renewal the certifi- 
cates amounted admission that the certificates were negotiable. 
Garretson, the vice-president plaintiff, sent the certificates de- 
fendant indorsed Charles Owen and William Goodman-Krasner 
Corp., for renewal. They were not indorsed stamped the plaia- 
tiff bank. The defendant bank asked why; the plaintiff bank replied, 
they wanted them renewed, but offered put its stamp 
and demand payment. The defendant’s officer said: ‘‘No; will 
renew Defendant might might not have paid the certificates, 
called upon so; but payment was not demanded, and the 
were renewed the name Owen. The 
negligible the question negotiabliity, although may perti- 
nent the question assignability. Lord Const. Co. Edison Port- 
land Cement Co., 234 411, 415, 416, 39. The terms 
the certificates indicate their nonnegotiable character, and rights 
this regard were waived. Rapps Gottleib, 142 164, 
1052; Knox Eden Musee American Co., 148 441, 
988, 779, Am. St. Rep. 700; Am. Ex. American 
Exch. Nat. Bank Woodlawn Cemetery, 194 116, 
107; People’s Trust Co. Smith, 215 488, 109 561, 
1916B, 840, Ann. Cas. 1917A, 560; Manhattan Co. Morgan, 
supra. 

The question assignability remains considered. the 
absence agreement the contrary, the power assign and the 
power transmit personal representatives are said convertible 
least, survivability one test assignability Zabriskie 
Smith, 322, 334, Am. Dee. 551; Devlin Mayor, 
City New York, 15), and the rights here question 
would survive the death Owen. 

nonassignability the rights arising under nonnegotiable in- 
struments for the payment money prohibited any principle 
law? the Restatement the Law Contracts Professor Willis- 
ton, adopted the American Law Institute (section 151), said: 


right may the subject effective assignment unless 
the assignment prohibited the contract creating the right. 


This exception based the fundamental principle free- 
dom not one the exceptions contained Personal 
Property Law (Consol. Laws, 41) 41, which provides that, with 
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certain exceptions, ‘‘any claim demand ean 
Ed. 116, Ann. Cas. 1918D, 643, the alternative fundamental prin- 
ciple the freedom alienation rights was upheld. The moneys 
payable contract were not assigned without the consent 
the debtor party thereto. They were assigned. was intimated 
that the debtor could not complain, but fact did not. The analogy 
drawn between the alienation debt and chattel. vendor 
horse, said, may not prohibit the vendee sell the horse; 
ergo, the same rule should applied the sale debt, both being 
personal property. General Construction Law (Consol. Laws, 

93. 

need not choose between these alternatives, although might 
well held that the Personal Property Law New York 
tion 41) the claim could transferred, even though the transfer was 
prohibited. Nonnegotiable certificates deposit are assignable the 
absence agreement the contrary. Quinn Whitney, 204 
363, 724. There reason for holding the assignment un- 
lawful inoperative. Rosenthal Paper Co. National Folding Box 
Paper Co., 226 313, 326, 123 766. 

Clear language should therefore required lead the 
sion that the certificates are not assignable. Williston Contracts, 
422. deduce such consequences from language. 
Scheffer Erie County Sav. Bank, 229 50, 127 474. The 
plainest words should have been chosen, that who runs could 
read, order limit the freedom alienation rights and prohibit 
the assignment. might have been stipulated the face the 
certificates that they should ‘‘nontransferable’’ ‘‘nonassignable.’’ 
Taber Sheffield Land, Iron Coal Co., Ala. 377, Am. Rep. 593; 
Tabler Sheffield Land, Iron Coal Co., Ala. 377, Am. Rep. 
593; Barringer Bes Line Construction Co., Okl. 775, 
(N. 597. Bramwell, J., suggests, with some doubt, 
Brice Bannister, 569, 581 (L. 1877-1878), that 
stipulation expressly providing that assignment the instrument 
would not binding might effective. Equivalent expressions may 
found, but such stipulation appears here. Unless the transac- 
tion was mere ‘‘act and extortion,’’ tainted with usury 
(East River Bank Hoyt, 119), must have been assumed 
the parties that the certificates were intended assigned the 
payee and not retained him merely security for the payment 
the note held the bank. 

Personal Property Law, 41, par. provides: 


Where claim demand transferred, the transfer 
thereof passes interest, which the transferee may 


ont 
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his own name, the transferrer might have done; subject any 
defense existing against the transferrer, before notice 
the transfer, against the transferee. But this does not 
apply, where the rights liabilities party claim demand, 
which transferred, are regulated special provision law; nor 
does vary the rights liabilities party negotiable instru- 
ment, which transferred.’’ 


other words, the assignee represents the assignor regard 
the claim. Seibert Dunn, 216 237, 110 447; Civil 
Practice Act, 266, 267. 

The defendant pleaded and offered make proof counterclaims 
which plaintiff had replied. The evidence was not received the 
trial court, because held that the certificates were negotiable. 
new trial the evidence may fully developed both sides. may 
appear that defendant estopped its conduct, rather than the 
form the assert its equities against plaintiff. may 
appear that estopped the nature the original transaction 
deny that holds the money free from and unaffected the equities. 
will not prejudge the case the record before us. 

Technically speaking, the facts should have been alleged the com- 
well negotiable instrument. 

The judgment should reversed, and new trial granted, with 
abide the event. 

Judgment reversed, ete. 


BANK MAY GIVE COLLATERAL SECURE 
DEPOSIT 


Pixton, State Bank Commissioner, Perry, County Treasurer, Supreme 
Court Utah, 269 Pac. Rep. 144 


Under the laws Utah solvent bank may pledge its assets 
security for deposits county funds. 


Action Seth Pixton, State Bank Commissioner, against Heber 
Perry, personally, and County Treasurer Box Elder County, 
Utah. Judgment for defendant, and plaintiff appeals. Affirmed. 

William Davis, Brigham City, for appellant. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 343. 
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LeRoy Young and both Brigham City, for 
respondent. 


STRAUP, J.—Seth Pixton, state bank commissioner, brought 
this action against Heber Perry, personally and county treas- 
urer Box Elder county, recover from him certain bonds and stock 
certificates alleged assets the Bank Garland and have 
been delivered him the bank without authority. The case was 
tried the court, who made findings favor the defendant and 
rendered judgment accordingly, from which the commissioner appeals. 

The appeal the judgment roll. The complaint made that 
the findings made the commissioner was entitled judgment 
requiring the defendant deliver the securities. The court found 
that 1919 the cashier the bank, pursuant authority its board 
directors, transferred and delivered John Ward, the then 
treasurer the the bonds and assets the bank, 
and the value about $11,500, held him collateral se- 
eurity for public funds deposited and deposited the future 
the county treasurer with the bank, which securities for such purpose 
were held each succeeding county treasurer, including the de- 
fendant, who was the treasurer the commencement the action; 
that January, 1927, because impairment the capital the 
bank and its financial condition, the commissioner, pursuant the 
laws this state, suspended the operation the bank and took over 
the control and management its affairs; that that time and 
the commencement this action there was deposit with the bank 
public funds the county amounting $12,889.71 theretofore de- 
posited with the treasurer the county and which were secured 
the bonds and the hands and held the treasurer. 

statute expressly authorizing it, bank has authority power 
pledge its assets, any part thereof, collateral security for deposits 
received from its customers, whether from private persons 
private corporations, and regardless whether the deposits are pri- 
vate funds, and that there statute this state giving 
bank power authority pledge its assets. support the con- 
tention the commissioner cites and relies chiefly the cases 
and Commercial Bank Co. Citizens’ Tr. Co., 153 Ky. 566, 
156 160, (N. 950, Ann. Cas. 1915C, 166. Such 
eases, the main, support the commissioner’s contention. They pro- 
the theory that deposit not loan; that there material 
legal difference between loan and deposit; that while incident 
the business, within its implied powers, bank may borrow 
money and give its assets, part thereof, collateral security for 
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its payment, yet may not secure deposits pledging its assets 
unless expressly authorized statute; that will not 
tolerate practice which may sooner later, the event financial 
trouble with the bank, enable pay and protect favored few 
the expense equally deserving many; that fraud and 
ultra vires act the part bank procure receive deposits and 
pledge its assets payment some them and not others whether 
the deposit consists funds private person corporation 
municipal other corporation body; and its act ultra 
vires, agreement, consent, conduct the part the bank 
its officers can ratify validate estop the bank its assignee 
representative from making the claim invalidity. 

the other hand, the contention the respondent that, un- 
less statute forbids it, bank authorized and has power pledge 
its assets secure deposits well money borrowed; that deposit 
legal effect but loan, the relation that debtor and 
and that the one much the other necessary incident bank- 
ing business and within the implied powers bank; that though the 
bank was not authorized give the collateral security, yet could 
not, whether solvent insolvent, demand and recover back the se- 
pledged they were when the bank was solvent, without 
returning the funds deposits received it; that the commissioner, 
standing its shoes and winding and administering its affairs, has 
greater right power the premises than had the bank such 
respect, nor may claim more than the bank itself could have 
done; and that all events the treasurer had the right offset against 
the securities the amount the unreturned deposits which exceeded 
either the par actual value the securities. support thereof 
the respondent cites and relies Ward Johnson, 215; Rich- 
ards Osceola Bank, Iowa, 707, 294; Citizens’ State 
Bank First National Bank, Kan. 109, 157 392, 
696; Maryland Casualty Co. Board, 128 Okl. 58, 260 1112; Me- 
Ferson National Surety Co., Colo. 482, 212 489; Williams 
Hall (Ariz.) 249 755; Andrew Odebelt Savings Bank, 203 Iowa, 
1335, 214 559; Interstate National Bank Ferguson, Kan. 
732, 237; State First Nat. Bank (C. C.) 947; Ahl 
Rhoads, Pa. 319; Page Trust Co. Rose, 192 673, 
795; Salt Lake County American Surety Co., Utah, 98, 222 
600; National Surety Co. Jenkins, Receiver (C. A.) (2d) 
34; 538, Each the cases one more grounds stated 
respondent supports his contention. Undoubtedly most the cases 
and relied appellant are discord with those and 
relied respondent. Because further views noted find 
unnecessary determine which line our opinion states 
the better rule which better grounded legal principles. 
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Both parties effect assert that the situation, least great 
extent, controlled our statute. The statute referred bearing 
the question Comp. Laws Utah 1917, 1006, 4500, force when 
the deposits were made and the collateral securities transferred and 
delivered the bank the treasurer 1919. 

Section 1006 was adopted 1911. is: 


bank bank officer shall give preference any de- 
positor creditor pledging the assets the bank collateral 
security; provided, that commercial banks may borrow money for 
temporary purposes and may pledge assets the bank not exceeding 
per cent. excess the amount borrowed collateral security 
therefor; except that such bank bank officer may qualify de- 
positary for United States deposits postal savings funds the de- 
posit the securities required law and not otherwise; provided 
further, that whenever shall appear that bank borrowing habit- 
ually for the purpose reloaning, the bank commissioner may require 
such bank pay off borrowed money. 


Section 4500 was adopted is: 


Title 88. Publie Funds. Collection Interest Required De- 
posits Funds. officer having funds his 
may deposit the same, any part thereof, with any bank in- 
under the national banking act and doing business this 
state, with any bank trust company under the laws 
and engaged business this state; provided, that requires 
such depository pay interest all funds deposited rate 
not less than per cent. per annum, and that take from such de- 
pository collateral security good and sufficient surety company 
bond personal bond approved him and sufficient amount 
fully protect such funds; provided, that the any official bonds 
required furnished any treasurer shall paid out 
funds the respective treasuries; provided, that the interest received 
under the provisions this title the state treasurer shall placed 
the general fund.’’ 


The parties differ widely the construction and meaning 
these sections. the contention the appellant that section 1006, 
being part general statute relating banks and banking, for- 
bids bank, solvent insolvent, secure any deposit, matter 
what the character the deposit may be, pledging its assets 
security therefor. the other hand, the contention the re- 
spondent that bank, while solvent, may pledge its assets secure 
deposit and not such section forbidden from doing; that the 
word used the statute, refers securing de- 
positor assets the bank the exclusion other depositors when 
the bank about become insolvent financial straits, 
and that solvent bank securing deposit pledging its assets not 
creating causing preference within the meaning the statute. 
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section 4500 the appellant contends that, considering 
tion with section 1006, contends must done, the phrase 
that officer depositing funds bank shall 
from such depository security’’ means collateral se- 
other than assets the bank, and giving the phrase such mean- 
ing the two sections are rendered harmonious, but giving the phrase 
meaning that the bank may give collateral security pledging its 
own assets renders section 4500 such respect with section 
1006. the other hand, the respondent contends that the words 
are broad enough the pledging 
assets the bank, and, such legislative intent conflict with 
section 1006, then the latter section must give way the former, for 
section 4500 subsequent and special statute while section 1006 
part general statute. 

think the consideration and construction section 4500 the 
determining factor the controversy. The matter not free from 
doubt. Much may said support the respective contentions. 
already observed, section 1006 part general statute relating 
banks and banking. the Penal Code officer forbidden 
deposit with bank Comp. Laws Utah 1917, 8235 
seq. Section 4500 independent and separate statute passed sub- 
sequently any the other statutes referred and different 
and subsequent session the Legislature, relates exclusively 
lic funds’’ and subject and purpose different from that which 
section 1006 any part the general statute banks and banking 
relates, makes reference whatever section 1006 any prior 
statute, and contains repealing clause anything. stands 
the statute like tree forest without similitude, vine, other 
growth attached associated with it. Section 1006 and section 
4500 thus sense may regarded pari materia. Section 
4500 the whole that statute. Its undoubted purpose permit 
publie officer deposit public funds with bank trust company. 
condition thereof the statute requires the depository pay inter- 
est rate not less than per cent. per annum. Such interest goes 
not the the Constitution and statute 
forbidden make any profit out moneys—but ‘‘to 
placed the general fund,’’ the funds’’ the custody 
the officer and deposited him. further condition the officer 
required take from such depository, bank, trust company ‘‘col- 
lateral good and sufficient surety company bond per- 
sonal approved such officer, ‘‘and sufficient amount 
fully protect such funds.’’ The purpose requiring collateral 
security bond thus primarily protect the funds and 
not the officer. funds the custody officer are 
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not his funds, not his property. They are the funds the state, 
county, other public municipal body which officer. 
Here the funds were funds and property the county, not the 
treasurer. There ought not any doubt that. readily 
perceived that public officer may times have his 
funds excess the amount his official bond and some instances 
greatly thereof. For such reason the Legislature may well 
have thought that, when funds officer are deposited 
with bank trust company, the amount the official bond the 
public officer may not sufficient protect public funds deposited 
him and put the custody another. So, protect such funds 
case their deposit with bank trust company, collateral se- 
bond exacted from the depository, and, order that 
bank trust company may obtain deposit funds, it, 
condition precedent, required give collateral security surety 
personal bond protect the funds. The bank thus the statute 
expressly authorized give collateral security for deposit pub- 
lice funds. There can doubt that. The question, however 
still is, What kind security the bank authorized 
give? May give collateral security pledging its own assets 
the respondent contends may do, must give property chose 
tended the appellant? The conclusion appellant deduced, not 
from the language 4500, but considering that section 
pari materia with section 1006. The two sections, however, has been 
seen are not pari materia. thus are required look and 
consider section 4500 stands itself. also has been seen, 
unmistakable terms authorizes bank give collateral security 
secure deposit public funds. The act thus giving collateral 
security such case sense unauthorized ultra vires act. 
The act particular places any restriction limitation the 
kind character collateral security given. bank pledging 
its own assets just much security pledging 
dependent obligation another. The one just much embraced 
the term the other. From the language 
used reasonable presume both either was intended. hold 
that one may and that the other may not given make dis- 
tinction not implied the term security’’ and put 
restriction limitation upon not made the Legislautre. 

Our conclusion thus that the bank when solvent, admittedly 
was when the deposits were made and the securities transferred and 
delivered the county treasurer, had authority pledge its assets 
security for the deposit. 

The judgment the court below therefore affirmed, with costs. 
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PRELIMINARY INJUNCTION AGAINST SALE 
BANK STOCK REFUSED 


D’Elia Warren, Court Errors and Appeals New Jersey, 142 
Atl. Rep. 553 


preliminary injunction restraining the holder shares 
bank stock, which claims interest, from selling pledging 
the stock, will not granted where the defendant denies every 
alleged the complaint and does not appear that the sale 
the stock would irreparable injury the plaintiffs, who 
also claim interest the shares. 


Bill for Nicholas D’Elia and another against 
John Warren and others. From order the Court Chancery 
granting preliminary injunction, defendant named and another sep- 
arately appeal. Reversed. 

Wall, Haight, Carey Hartpence, Jersey City, for appellant 
John Warren. 

Lindabury, Depue Faulks and Edward Ashmead, all Newark, 
for appellant Guardian Trust Co. 

Daniel Loeb and Thomas Brogan, both Jersey City, for re- 
spondents. 


PER above eases are two appeals which were argued 
together from order the Court Chancery dated April 12, 1928. 
The order, among other things, restrains the appellant John Warren 
from transferring, pledging, delivering, dealing with any way 
the shares capital stock the Journal Square National Bank stand- 
ing his name which claims interest, all the 
stock said bank pledged otherwise delivered the Guardain 
Trust Company New Jersey (the other appellant) the said 
John Warren his behalf. The order also restrains the appellant 
Guardian Trust Company New Jersey from proceeding sell 3,049 
shares the stock the Journal Square National Bank 
New Jersey pledged John Warren December 30, 1927, 
collateral security for the payment loan him $650,000 evi- 
his note payable demand. 

The record presents the following facts: the early part the 
year 1927 the Journal Square National Bank, located the city 
Jersey City, resolved increase its then existing stock from 


similar decisions see Banking Law Journal Digest 
Edition) 1166. 
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2,500 shares 5,000 shares. Each share was the par value $100. 
The new shares were offered the stockholders $250 per share. 
Few the stockholders availed themselves this offer. was pro- 
vided the offer that the stock must accepted not later than April 
1927. that date over 2,000 shares the new stock were 
unsubseribed for. April 11, 1927, resolution was passed the 
board directors said bank forfeiting the rights all stockholders 
who had not filed their and these rights were turned 
over the appellant John Warren, who was the president the bank, 
with saw fit without any consideration for the rights. Not- 
withstanding various efforts the part Warren, appears 
have been unable dispose the shares $250 per share. 
about December 30, 1927, Warren paid the bank the sum $514,- 
250 and received certificates stock for 2,057 shares. Warren owned 
considerable number the shares stock the bank other than 
the 2,057 thus December 30, 1927, pledged the 
shares together with 992 other shares the stock the bank 
owned him with the said Guardian Trust Company and obtained 
upon his note, secured said shares the capital stock said bank, 
the sum $650,000. the same day Warren entered into con- 
tract with Edward Edwards for sale 3,001 shares the capital 
stock the said bank for the sum $1,067,850. The shares capital 
stock sold Edwards constituted controlling interest the bank. 

When this sale known, Nicholas D’Elia and Michael 
Sexton, stockholders and directors said bank (Sexton being also the 
vice-president thereof), filed bill complaint the Court 
this bill they claimed that under agreement entered 
into Warren and some the other stockholders and directors 
the bank September 1925, Warren was obligated offer 
portionate part his stock the parties the agreement the 
price $200 per share the book value thereof according the 
last published statement before negotiating sale third parties; 
that this Warren had not done and had made the with Mr. 
Edwards without any notice them opportunity afforded them 
becoming purchasers any part such stock. The relief originally 
prayed for was injunction perpetually restraining Warren, Ed- 
wards, the Guardian Trust Company, and certain other parties alleged 
interested the transaction from violating the terms the 
agreement 1925 and from consummating the purchase Edwards 
the majority interest the stock the bank. The bill asked that 
the defendants might perpetually enjoined from transferring 
attempting transfer any shares the capital stock the bank. 

The bill was thereafter amended setting up, addition 
what has already been stated, that Warren the holder the 2,057 
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shares issued him December 30, 1927, was acting fiduciary 
the bank and its stockholders, and that the bank and its 
stockholders were entitled any profits which Warren made upon 
resale said stock, and that this fact was known the defendants. 
The prayer the amended bill was that decreed that the issue 
the 2,057 shares capital stock the bank Warren was fraudu- 
lent, and for this reason should set aside, and the defendants, 
such them had custody control thereof, should com- 
manded surrender such stock certificates the bank for cancella- 
tion. amendment also included alternative prayer the 
effect that, the above relief was denied, Warren might decreed 
account the bank for all profits realized realized him 
upon the sale 2.057 shares stock. 

The charges the bill, far Warren concerned, are abso- 
lutely denied him far they attack his rights the absolute 
and possession the new issue stock. further 
claims that the agreement 1925 was bar that right. Edwards 
and the Guardian Trust Company denied any knowledge any 
these matters and aver that their conduct was bona fide exercise 
the rights which they considered were vested them. Edwards 
claims that was entitled buy the stock from Warren, stood 
his name. The Guardian Trust Company claims that had the 
right loan Warren the $650,000 and the 3,049 shares 
the capital stock Warren applied the Court 
Chancery compel the complainants indemnify him the bank 
against any loss which might result from the improper allowance 
the injunetion. The Guardian Trust Company asked leave proceed 
sell the stock held collateral, and the alternative have the 
complainants bond indemnify from loss reason 
the Edwards also asked leave the contract for 
the purchase the stock from Warren, and have Warren return 
the $50,000 deposit paid him. All these applications were denied. 
The directed the issue injunction the effect already 
stated. 

are the opinion that the order appealed from was without 
legal justification. answering affidavits the several defendants 
contradicted every fact alleged the complainants entitling them 
the relief sought. The rule that, when the equity the com- 
plainants disproved such answering affidavits, preliminary 
injunction not proper. This doctrine was laid down the 
Citizens’ Coach Co. Camden Horse Railroad Co., Eq. 
299, opinion written the late Chief Justice Beasley which has 
been followed and commended many cited our reports. 
that case was also decided that preliminary injunction will never 
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granted unless the act threatened done will inflict irrepar 
able injury upon the complainant. These two doctrines our equity 
jurisprudence have been followed many including those 
MeMillan Kuehnle, Eq. 253, 185; Aldrich Union 
Bag Paper Co., Eq. 244, 65; Guangione Guangione, 
Eq. 303, 127 262; and Loomis Publie Service Trans- 
portation Co. (N. Err. App.) 140 398 (not yet officially 
reported). 

feel that this time improper discuss generally the 
merits the case. The failure the court below apply the 
ease under consideration the two doctrines relative preliminary in- 
junctions sufficient our opinion reverse the order the Court 
Chancery appealed from. 

The order accordingly reversed, with costs. 


HOLDER CERTIFIED CHECKS NOT PRE- 
FERRED CREDITOR INSOLVENT BANK 


Standard Oil Co. Veigel, Commissioner Banks, Supreme Court 
Minnesota, 219 Rep. 863 


The plaintiff company, which had general office Fargo, 
D., required its local agents Thief River Falls, Minn., make 
daily reports the amounts taken in. The agents were also re- 
quired deposit these amounts the Farmers’ 
State Bank; draw checks that bank the plaintiff’s name 
and payable the plaintiff for the amounts deposited; have 
such checks certified the bank and transmit them the plain- 
tiff with the daily report. The plaintiff had arranged with the 
bank receive the deposits and certify the checks. The bank 
failed while five these checks were outstanding, and 
preferred claim against the bank. was held that the plaintiff 
was simply purchaser certified checks and, such, was gen- 
eral creditor the bank and was not. entitled preference. 


Action the Standard Oil Company (Indiana) against 
Veigel, Commissioner Banks, ete., establish claim against the 
Farmers’ Merchants’ State Bank Thief River Falls preferred 
From judgment for defendant, plaintiff appeals. Affirmed. 


NOTE—For similar see Banking Law Journal Digest (Third 
Edition) § 135. 
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Orr, Stark Kidder, St. Paul, for appellant. 
Theo. Quale, Thief River Falls, for respondent. 


TAYLOR, @.—Defendant, commissioner banks, winding 
the affairs the insolvent Farmers’ Merchants’ State Bank 
Thief River Falls. Plaintiff presented claim based upon five checks 
certified the bank, and asked have allowed preferred 
Defendant allow preferred claim, but allowed 
general claim. Thereupon plaintiff brought this action 
establish preferred claim and appeals from judgment for 
defendant. 

The facts are undisputed. Plaintiff had general office Fargo, 
D., and had local agents Thief River Falls, Minn. furnished 
these agents printed form check which, omitting the date lines 
and name the bank, reads: 

the order First National Bank, Fargo, D., for ae- 
Standard Oil Co., Fargo, D., dollars. 

Standard Oil Company (Indiana), 


Printed upon the check was this notice: 


agents the Standard Oil Co. are only authorized 
draw checks this form. The form must not altered 


also contained printed form certification signed 
the bank. Plaintiff required the local agents make daily reports 
the amounts taken in; deposit these amounts the bank; 
draw check for the amount deposited one the prescribed 
forms and have certified the bank; and transmit plain- 
tiff with the daily report. Plaintiff had previously furnished the bank 
with copy the form check, and made arrangement 
with which the bank was receive the daily deposits made 
the agents and certify check drawn upon one these forms for the 
exact amount deposited these checks the 
its checking account the Fargo bank, and they were 
collected through the usual banking channels. The question 
were drawn and certified pursuant this arrangement, but failed 
reach the bank for payment before 

deposit bank general deposit and the property 
the bank, and ereates the relation debtor and ereditor between 
the bank and the depositor, unless there agreement under- 
standing that made for some other specified purpose. Dunnell 
Minn. Dig. (2d Ed.) 780, and eases Plaintiff that 
the deposits question were made for special purpose which ex- 
cepted them from the general rule. 
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support this plaintiff cites cases which was 
held that where the depositor informed the bank that the deposit was 
made meet check which had issued, was about issue, 
third party; pay particular note, mortgage other obliga- 
tion; was held the nature escrow pending completion 
contract compliance with some stipulated condition, the bank 
received for that specific purpose and could not apply any 
other, nor treat general National Bank Propp, 
198 809, 200 428; Morton Woolery, 1132, 189 
232, 1107; Straus Tradesmen’s Nat. Bank, 122 
379, 472; Stein Kemp, 132 Minn. 44, 155 
1052; Blummer Scandinavian, ete., Bank, 169 Minn., 89, 210 
865; Milne Capital, Bank, 170 Minn. 66, 211 954, are 
examples such cases and many more are cited the annotation 
found 472. All these cases involve transactions be- 
tween the depositor and third party, and are not point the 
facts the instant case. plaintiff, its agent, deposited its 
own funds the bank for the purpose having them transmitted 
itself Fargo means checks drawn itself and payable 
itself. The deposits were not made for the purpose being applied 
upon outstanding obligation plaintiff, nor for the purpose 
furthering transaction between plaintiff and third party. The 
arrangement was made plaintiff itself, not the local agents, and 
was made for the purpose using the banks and banking channels 
convenient and inexpensive means transferring its funds from 
the place where they were received the place where had its gen- 
eral office. The facts not bring these transactions within any the 
exceptions the general rule. Plaintiff was simply the purchaser 
certified checks. 

certified check is, and effect, bill 
exchange. Milne Capital, ete., Bank, 170 Minn. 66, 211 954; 
706, 435, and cited. well settled that the purchase 
bank draft, check certified check creates the re- 
lation debtor and between the bank and the purchaser, and 
that the purchaser not entitled preference over other general 
ereditors the bank from which was purchased. The following 
list cases holding means exhaustive: People Merchants’ 
Mechanies’ Bank, 269, Am. Rep. 532; Legniti Me- 
83, 115 Am. St. Rep. 173; Lloyd Butler Co. State Bank, 122 Kan. 
835, 253 906, 1030; Beecher Cosmopolitan Trust Co., 
239 Mass. 48, 131 338; American Ry. Ex. Co. Cosmopolitan 
Trust Co., 239 Mass. 249, 132 26; Spiroplos Seandinavian- 
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American Bank, 116 Wash. 491, 199 997, 181; First 
Nat. Bank State Bank, 110 Or. 601, 222 1079; Citizens’ 
Bank (Idaho) 255 300; American Bank People’s Bank (Mo. 
App.) 255 943; Lamro State Bank Farmers’ State Bank, 
418, Am. Rep. 363; Sunderlin Mecosta Co. Sav. Bank, 116 Mich. 
281, 478; Harrison, Receiver, Wright, 100 Ind. 515, 
Am. Rep. 805; Citizens’ Bank Bank Greenville, Miss. 271, 
So. 456; Citizens’ Bank Bradley, Examiner, 136 511, 134 
510; People California, ete., Co., Cal. App. 199, 1111, 
1115; and series cases 202 Iowa, beginning with Leach Battle 
Creek Sav. Bank, page 871, see 211 506-540. 

coneur the conclusion the learned trial judge, and the 
judgment affirmed. 


CLAIM AGAINST ESTATE NOT FILED WITHIN 
TIME SPECIFIED LAW HELD BARRED 


Johnston Wabash Valley Trust Co., Appellate Court Indiana, 
161 Rep. 685 


The claimant filed claim against estate more than year 
after the defendant trust company qualified and gave notice its 
appointment administrator the estate, and less than days 
prior the filing the defendant’s report administrator. 
was held that the claim was barred under the Indiana statute pro- 
viding that claim filed after the expiration one year from 
the giving notice the executor adminstrator his ap- 
pointment, shall solely the costs the claimant, 
and not filed least days before the final settlement the 
estate, shall barred. 


Proceeding Ada Johnston, administratrix the estate 
John Johnston, deceased, establish claim, opposed the 
Wabash Valley Trust Co., administrator the estate Florence 
Wallace, deceased. From judgment denying the claim and approv- 
ing the final report the defendant, claimant appeals. Affirmed. 

Thomas Ryan, Frankfort, Claude Andrews, Peru, Ind., 
and Earl Stroup, Frankfort, for appellant. 

Albert Cole, Peru, Ind., for appellee. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 389. 
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NICHOLS, J.—This action claim against the estate Florence 

Wallace, deceased, for services upon contract, and exceptions 
the final report appellee administrator the estate while said 
claim, appellant contends, was pending undisposed of. 

Appellant’s claim was filed against said estate more than year 
after appellee qualified and gave notice its appointment ad- 
ministrator decedent’s estate, and less than days prior the 
its final report such administrator appellant filed claim 
against the estate such decedent. After the time fixed for the hear- 
ing the final report, notice thereof having been duly given, appellant 
tendered for filing exceptions the report the ground that her 
claim was pending and undisposed of. She thereafter tendered mo- 
tion and affidavit for change venue from the regular judge said 
court both said exceptions and said claim. The court re- 
jected the tender for filing the exceptions appellant’s applica- 
tion for change judge, approved appellee’s final report, and 
conformity with motion contained therein, and predicated upon 
showing that the claim was not filed within the time allowed law, 
ordered that appellant’s claim stricken from the docket, approved 
appellee’s final report, and discharged appellee administrator. 

this court appellant assigns error that the court erred re- 
fusing allow appellant file her affidavit and motion for change 
venue; refusing allow appellant file her exceptions the 
final report appellee; striking from the dockets said court 
appellant’s said claim; approving the final report appellee 
administrator aforesaid; adjudging said estate fully administered 
upon and finally settled and closing the same over the objection 
and exceptions appellant. 

3152, Burns’ 1926, provides that filed after 
the expiration one year from the giving notice the executor 
administrator his appointment, shall prosecuted solely 
the costs the claimant, and not filed least days before the 
final settlement. the estate, shall barred. (There excep- 
tion not here involved.) 

has been repeatedly decided that claim, filed after the ex- 
piration one year from the giving notice appointment, not 
filed least days before the filing the final report, barred, 
and the fact that was file before the final report was approved 
will not save it. State rel. Slinkard Edwards, Ind. 
App. 226, 544; Stites’ Estate, 127 Ind. 472, 


77, 1009; Stults, Adm’r, Forest Ind. 297, 


1125. 
the Case was held that one whose claim against 
estate not filed within the time allowed law has interest the 
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estate creditor, otherwise and has standing court file 
objections final report. 

appellant has standing court because her claim and her 
exceptions which she seeks come into court were not filed within 
the time allowed law, and there was before the court motion 
strike out such claim and reject the exceptions the final report, 
she had right file application for change judge. Goodrich 
Stangland, 155 Ind. 279, 148. 

question res adjudicata presented that appellant’s rights 
under her alleged claim had been, appellee claims, theretofore ad- 
judged against her, but, having reached the foregoing conclusions, 
not need consider such question. 

Judgment affirmed. 


SENDING CHECK DIRECT DRAWEE BANK 


State Bismarck Bank, Supreme Court North Dakota, 220 
Rep. 636 


negligence for collecting bank send check direct 
the bank which drawn. the proceeds the collection 
are lost result making the collection this manner the bank 
will liable for the amount. bank may, however, make agree- 
ment with its depositor permitting make collections this 
manner. Such agreement not void against policy. 


Action the state against the Bank, Baird, re- 
ceiver thereof, and the state North Dakota, doing business the 
Bank North Dakota, for negligence the handling check de- 
posited for collection. Judgment against defendant last named, and 
such defendant appeals. Reversed, and action dismissed. 

O’Hare Cox, for appellant. 


NUESSLE, J.—The plaintiff, the state North Dakota, seeks 
this action recover the defendants the amount check re- 
eeived from the Workmen’s Compensation Bureau for collection 
the usual course banking business. 

The facts are stipulated. far material, they are follows: 
May 23, 1923, one Lovejoy mailed the Workmen’s Compensa- 


Edition) 262. 


tion Bureau his for $1,154.02 payment his premium the 

similar decisions see Banking Law Journal Digest 
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workmen’s compensation fund. This check was drawn the Williams 
County State Bank Williston, Lovejoy was depositor 
this bank, and the time drew the check, and thereafter until 
the bank closed June 12th, had deposit the bank 
sufficient cover the check. May 28th the Workmen’s Compensa- 
tion Bureau deposited this check for collection the Bismarck Bank 
Bismarck, May 29th, the Bismarck Bank deposited the 
check the Bank North Dakota. May 31st, the first business 
day thereafter, the Bank North Dakota transmitted the check for 
collection and remittance the drawee bank Williston. re- 
turns were had upon the check; the seventh day thereafter, the 
time required the usual course mail for returns made, 
the Bank North Dakota, following the usual custom, sent tracer 
after the check. the 12th June the Williams County State 
Bank closed. The Bank North Dakota once advised the Bismarck 
Bank that returns had been made the check and that the drawee 
bank had closed. June 19th the authorities charge the closed 
Williams County State Bank returned the check the Bank North 
Dakota. The Bank North Dakota charged the amount thereof back 
against the Bank and returned the check the Bismarck 
Bank. The Bank did likewise with the Workmen’s Com- 
pensation Bureau. 1921 the Bank North Dakota for its own 
protection addressed notice all its depositing banks, stating the 
terms under which would checks and drafts for collection. 
This notice read: 


all Customers, Patrons, and Persons Dealing with through the 

Bank North Dakota, Bismarck, North Dakota: 

Bank North Dakota accepts items other than cash from 
you and handles them for you only upon the following conditions: 

items for deposit other than cash, are and credited 
for collection only, and may deferred charged back until the cash 
therefor shall have been actually received this bank. 

Bank North Dakota reserves the right refuse payment 
your checks when drawn against deposits consisting items other 
than cash for which has been given but for which the cash has 
not been received. All items will sent out presented for collec- 
tion payment the customary manner any other manner 
the bank may select. 

Bank North Dakota reserves the right select any agent 
subagent, who turn may select agents and subagents handle 
such items such items may forwarded direct. 

Bank North Dakota does not undertake any responsibility 
assume any liability for items out for collection, credit, payment 
after they have left the Bank North Dakota until the cash has been 
received therefor. 

any item dishonored lost, the money due thereon 
lost reason the acts omissions, misappropriations conver- 
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sions, negligences defaults any agent subagent, the Bank 
North Dakota will not responsible therefor. 


any item has been charged back, the dishonored item, 
any paper returned the bank lieu thereof will, can ob- 


tained and can legally done, turned over the owner 
lieu the original item. 


Bank North Dakota assumes responsibility only for such 
moneys actually come into its hands. 


are inclosed herewith two copies. Please acknowledge re- 
ceipt one and 


The Bismarck Bank received this notice duplicate, and evi- 
dence such receipt indorsed acknowledgment thereof upon one 
the notices and returned the same the Bank North Dakota. 
Thereafter all business done between the banks was done pursuant 
the terms the notice, and such was the manner the conduct 
this business the time the deposit the check here question 
the Bank North Dakota May 29, 1923. 

this state facts the plaintiff predicates its case. There 
contention that there was any negligence the part the defendant 
Bank North Dakota, unless that constituted negligence 
its part send the check for collection directly the drawee bank. 
The cause was tried the court without jury, and the court made 
findings fact and conclusions law favorable the plaintiff, and 
ordered judgment accordingly against the Bank North Dakota. 
Judgment was entered pursuant the order, and the Bank North 
Dakota appeals. 

was the theory the trial court that the so-called Massachusetts 
rule respecting the duties and obligations banks 
force this jurisdiction; that thus there was privity between the 
Workmen’s Compensation Bureau depositor and the defendant 
collecting bank; that the transmission the check the drawee 
bank constituted that any contract the defendant bank 
may have attempted make, whereby should permitted 
transmit checks received for collection the drawee bank was 
publie policy and void; and that therefore, account 
the manner which handled the item question, the defendant 
Bank North Dakota was guilty negligence, for which the plain- 
tiff was entitled recover against it. 

This court, the Pickett Baird Investment Co., 
bank having check for collection transmit directly the bank 
whom payment was made, with request that remittance 
made therefor. And this seems the general rule, the absence 
special contract. See note, 343; Federal Reserve Bank 
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collection, may impose any contractual condition that sees fit with 
respect the manner and means which collection which does 
undertake shall made. Farmers’ State Bank Union National 
Bank, 449, 173 789, and authorities cited; Fergus 
County Federal Reserve Bank, Mont. 582, 244 883. This 
being so, wholly immaterial the instant suit whether the 
New York rule the Massachusetts rule controls this jurisdiction. 
These rules are merely general rules, and apply only far there 
contractual stipulation the parties overriding them. 
the parties their contract stipulated that the defendant Bank 
North Dakota might, saw fit, forward such items should 
receive for collection direct. 

There ground for the contention that this practice con- 
trary any rule policy. Certainly not forbidden 
any statute. the contrary, the Legislature 1925 (chapter 170, 
1925) enacted statute the opposite import, did also the 
Legislature 1927 (chapter 92, 1927). true the trans- 
action involved this suit took place 1923 prior these enact- 
ments. But this court 1919 had recognized the right the parties 
such transaction contract with respect the manner which 
the might made. See Farmers’ State Bank Union 
National Bank, supra. 

The judgment the district court must reversed, and the action 


BANK NOT LIABLE ACCEPTOR DRAFT 


McMillan Citizens’ Southern National Bank, Court Appeals 
Georgia, 142 Rep. 194 


The plaintiff brought suit against the defendant bank recover 
the amount draft drawn the defendant the Georgia 
State Bank. The plaintiff mailed the draft question the 
fendant for deposit, and was later returned the 
cause the Georgia State Bank had been closed. petition the 
plaintiff alleged that the time the draft was received the de- 
fendant had its hands assets the drawer bank more than 
sufficient pay the draft; that the defendant the draft; 
that letter written the plaintiff the defendant acknowledged 
its the draft. The letter, which was attached 
NOTE—For similar decisions see Banking Law Journai Digest (Third 

Edition) 
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the petition, stated that soon the draft was paid the defend- 
ant would the plaintiff’s account and advise him. The suit 
was dismissed the ground that the petition did not set forth 
action. The judgment dismissing the suit was affirmed 
the ground that the petition based the plaintiff’s right recover 
the defendant’s acceptance the draft, shown the de- 
fendant’s letter, while the letter question showed that the draft 
was not The court further held that even the letter 
were construed acceptance the defendant was not bound 
thereby, because the acceptance was written other 
than the check and was not written until after the plaintiff re- 
ceived the draft and the Negotiable Instruments Law provides that 
written paper other than the bill itself does not 
bind the except favor one whom shown and 
who, the faith thereof, receives the bill for value. 


Error from Superior Court, Floyd County; Howard, Judge. 

Suit MeMillan against the Citizens’ Southern National 
Bank. Judgment for defendant, and plaintiff brings error. 

MeMillan sued the Citizens’ Southern National Bank. His 
petition (formal and immaterial parts omitted) was follows: 

(3) July 12, 1926, Georgia State Bank, through its branch 
office Cordele, Ga., check draft payable the order 
the plaintiff, the sum $3,559.66, drawn and against the defend- 
ant its office Atlanta, Ga., and signed Shearer, cashier 
the said Georgia State Bank. copy said draft hereto 
attached, marked Exhibit and made part this petition. 

(4) the said July 12, 1926, the plaintiff, letter and due 
course mail, transmitted said check draft the defendant 
Atlanta, Ga., and said letter directed that the check deposited 
follows: $2,376.52 the his personal and $1,183.14 
the MeMillan Gin Company, and requested the defendant 
mail him duplicate deposit slips, together with check books, 
shown his letter said date; which letter hereto at- 
tached, marked Exhibit and made part this petition. 

(5) Said letter was duly received the defendant Atlanta, Ga., 
and reply the defendant July 13, 1926, wrote and sent the 
plaintiff letter due course mail, acknowledging receipt said 
draft and accepting the same and agreeing follow his di- 
rections the depositing said money. Copy said letter 
hereto attached, marked Exhibit and made part hereof. 

(6) July 14, 1926, the defendant, from its office Atlanta, 
Ga., telegraphed the plaintiff Cordele, Ga., stating that was re- 
turning check plaintiff, Georgia State Bank, Cordele, 
being closed. copy said telegram herto attached, marked 
Exhibit and made part hereof. 
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(7) Plaintiff informed and believes, and charges, that the 
time the said check draft was received the defendant its office 
Atlanta, Ga., had its hands more than sufficient assets the 
Georgia State Bank pay said draft check, and that the defendant 
aecepted the said check draft and its letter July 13, 1926, 
the plaintiff, acknowledged its acceptance the said check draft, 
and that the defendant liable the plaintiff for the payment 
said check draft. 

(8) The said Georgia State Bank now insolvent and the hands 
the state banking department Georgia. 

Wherefore plaintiff prays that may have judgment against the 
defendant for the sum $3,559.66, together with interest thereon 
from July 13, 1926, date trial the rate per cent. per 
annum. 

Exhibit 
State Bank No. 2665. 
Ga., July 12, 1926. 
[duplicate unpaid]. 

the order MeMillan $3,559.66, thirty-five hundred 
fifty-nine dollars sixty-six cents dollars. 
Citizens’ Southern Bank, Atlanta, Ga. 


Exhibit 
Ga., July 12, 1926. 
Southern Bank, Atlanta, Georgia—Gentlemen: in- 
close herewith check for $3,559.66. 
place this amount $2,376.52 the personal credit 
MeMillan, Cordele, Ga. 
Gin Company, Cordele, Ga. 
$3,559.66. 
mail duplicate deposit slips, together with two check 
books tomorrow, and greatly oblige, 
truly, 
Gin Company. 
Exhibit 
Citizens’ Southern Bank 
and Surplus $5,500,000. 
Federal Reserve System. 
Tillman, Asst. Cashier. Cable Address: ‘Citsouth.’ 
Broad. 
Ga., July 13, 1926. 
edge receipt yours the 12th instant, inclosing check for the 
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Georgia State Bank, Cordele, drawn for $3,559.66, placed 
the following accounts: 

MeMillan $2,376.52 

are today entering this check for collection, and, soon 
same has been paid, will immediately credit your account and ad- 
vise you. 
very truly, 
Tillman, Assistant Cashier. 


Exhibit 
Western Union Telegram. 
Ga. 932A Jul 1926. 
MeMillan Cordele, Ga. Returning Check Georgia State 
Cordele Your Letter Twelfth Bank Closed 
Southern Bank, Atlanta 


The defendant filed general demurrer, which was sustained 
the court, and the plaintiff 

George and John Westmoreland, Atlanta, for plaintiff 
error. 
Alston, Alston, Foster Moise, Atlanta, for defendant error. 


BROYLES, (after stating the facts above).—The petition, 
properly construed, bases the right recover upon alleged express 
the defendant the check draft, shown its 
letter attached the petition Exhibit The theory recovery 
(argued the brief counsel for the plaintiff error) upon the 
ground that the defendant bank was the collecting agent for the 
plaintiff, and that liable for breach its duties such agent, 
not. set forth the petition and considered this court. 
clearly appears from the language the defendant’s letter 
(Exhibit that the check draft drawn upon was not 
The letter stated merely that when the draft was paid the drawer 
bank the amount thereof would directed the plaintiff. 
well settled that bank upon which check drawn not liable 
the holder thereof unless has the check. The 
fact. that the drawer bank may possess sufficient funds the drawer 
pay the check immaterial. Negotiable Instruments Law, 189 
(Ga. 1924, 698, Banks and Banking, 426. 
Furthermore, even the letter question could possibly con- 
strued acceptance, was written paper other than the 
check, and was not written until after the plaintiff received the check. 
acceptance written paper other than the bill itself does not 
bind the except favor one whom shown and 
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who, the faith thereof, receives the bill for value. Negotiable In- 

struments Law, 134 (Ga. 1924, 153) Citizens’ Bank Willing, 

109 Wash. 464, 186 1072; Jones Crumpler, 119 Va. 143, 

232; Eakin Citizens’ State Bank, Kan. 338, 874. 
The court did not err dismissing the petition demurrer. 
Judgment affirmed. 


FAILURE BANK HOLDING DEPOSIT “FOR 
SAFE-KEEPING” 


Pacific States Savings Loan Co. Commercial State Bank, Supreme 
Court Idaho, 269 Pac. Rep. 


Where money deposited bank ‘‘for safe-keeping only’’ 
the depositor will not entitled, upon the failure the bank, 
preference payment over other depositors. 


Suit the States Savings Loan Co. against the Com- 
mercial State Bank and another compel classification claim 
against defendant preferred claim. Judgment for plaintiff, and 
defendants appeal. Reversed. 

Stephan North, Twin Falls, for appellants. 

Thomas, Burley, for respondent. 


GIVENS, J.—Respondent brought action against the Commercial 
State Bank, insolvent, and the state commissioner finance charge 
thereof, compel classification claim against the bank trust 
fund under 1921, 42, 13, subd. instead classification 
general deposit under subdivision 

Respondent was engaged loaning money city property 
and was represented 1921 the Title Abstract Co. 
Burley, which acted its agent making money and 
checks and depositing them the bank. about July 15, 1921, 
the abstract company and the bank entered into the following agree- 
ment: 


Commercial State Bank: 

certify: That the account your bank the 
name the Pacifie States Savings and Loan Co. San Francisco, 
Title Abstract Co., trustee, collection account, being the amount 


NOTE—For similar see Banking Law Journal Digest 
Edition) § 131. 
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for the above-named company, and the property 
said company. 

said sum will checked out full before the 
20th each month. 

all money placed with your bank for safe-keeping 
only—shall not considered entitling the Pacifie States 
Savings and Loan Co. any commercial 

case our absence inability act, you are 
authorized and instructed forward the Pacifie States Savings 
and Loan Co., 550 California St, San Cal., the 23rd 
each month, any other time their written request, any balance 
standing the this account, less one per cent. 
lection charges. Title Abstract Co., Trustee, for Pacific 
States Savings Loan Co., Davis. 

this 15th day July, 1921. Commercial State Bank, 


the time the bank closed, there was balance the deposit 
$396.37. The individual ledger sheet shows that the was 
opened August 10, 1921, under the name, Abstract Co., Trustee 
for Pacifie States Savings Loan with $252.92. 
Other deposits were made from time time, and all, within 
few cents, each month’s deposit, remitted monthly check drawn 
the Title Abstract Co. the Pacifie States Savings Loan Co. 

The bank all deposited. The withdrawal checks 
were drawn the abstract company, payable respondent, and 
forwarded the abstract company. one per cent. collection 
charge was paid the abstract but the bank did not receive 
any compensation for handling the When money was de- 
posited, was not set aside special deposit, but the funds were 
mingled with the general funds the bank. the time remittances 
were made respondent, the money deposited was not for- 
warded, nor was any demand made upon the bank so. The 
the bank, all times during its existence, and the time 


its suspension, was largely excess respondent’s balance. 


The trial found for the respondent and ordered the 

The Title Abstract Co., making the deposits, was acting agent 
for the respondent Pacifie States Savings Loan Co. The transac- 
tion, involved simply the transfer funds from the 
office the Pacifie States Co. its main office California. The 
Pacifie States Co., through agent, deposited the funds, and the 


Pacifie States Co. withdrew them. 


- 


948 THE BANKING LAW JOURNAL 


quite clear from the agreement the parties that special 
deposit was intended, and the record establishes that such deposit, 
fact, was effected. The identical money deposited was not kept 
separate from the general funds the bank, but was freely com- 
mingled. agreement accept funds for not 
sufficient stamp them special deposit. Mississippi Central 
Railroad Conner, 114 Miss. 63, So. 57, case very similar 
the case bar, was held that deposits agent for safe-keeping, 
regularly remitted the principal, were not classified 
special deposits entitled preference trust fund. 

urged, however, that the deposit was for purpose, 
and hence should receive preference trust fund. The essential 
characteristics trust are the separation the legal from the 
beneficial interest and the existence relationship. 
fail find either this instance. 

When the States Co. deposited its funds appellant bank 
for the purpose safe-keeping and immediate withdrawal, 
remitted itself Californa, general depositor, and 
simple the bank. may said that all funds are de- 
posited banks for purpose, namely, kept safely and 
eventually withdrawn. But this not sufficient impress them 
the character trust. Title funds deposited passes the 
bank and that title draws with the legal and equitable ownership 

Nor was there here fiduciary relationship. have been cited 
large number cases which deposits were made 
for the benefit some third party, the bank being placed under 
duty carry out the instructions the depositor. such 
all the elements typical trust relationship were present. Present 
also were the reasons for declaring trust, namely, the fiduciary 
relationship, and the desire the law prevent fraud in- 
nocent beneficiary. But such reason evident, and rela- 
tionship exists where the entire transaction between two parties, 
the bank and the There authority that under such 
simple relationship debtor and estab- 
lished. People California Safe Deposit Trust Co., Cal. App. 
199, 1111, 1115. The opinion that points out the dis- 
between those cases where the deposit made for the benefit 
some specified third person and where simply for the benefit 
the depositor himself. See, also Kershaw Snowden, Ohio 
St. 181. 


The judgment reversed. Costs appellants. 
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TRANSFEREE AFTER MATURITY NOT 
HOLDER DUE COURSE 


Brunson Fowler, Supreme Court South Carolina, 141 
Rep. 732 


was transferred the payee after maturity, the plaintiff 
better position than the payee would have been had brought 
the action, and the maker has the right set any valid defenses 
which would have had against the payee. The transferee 
the note such ease not holder due course. 


Action Brunson and others against Fowler. Judg- 
ment for defendant, and plaintiffs appeal. Affirmed. 

Fulton, Florence, for appellants. 

Gilland, Florence, for respondent. 


THURMOND, action this case was brought 
negotiable promissory note, executed December 1921, 
Fowler, Freezo Co., for $1,000, payable March 1922. The testi- 
mony shows that this note was transferred Freezo Co. 
Rhodes, May 11, 1922, and pledged for loan $4,000, 
made the said Rhodes Freezo 

The complaint the usual form. The answer sets general 
denial, except such allegations the complaint are specifically 
admitted the answer. The answer sets defenses: 

(Second the answer). That Freezo Co. ineorporated 
with authorized stock $6,000, and with the same assets 
the stock was fictitiously inereased $506,000, and such 
fictitious increase the capital stock was fraudulently conceived, ete. 

(Third the answer). Misrepresentations that the stock was 
worth par when fact and truth was worth nothing, and 
thereby the defendant was fraudulently induced buy $1,000 the 
capital stock said ete. 

(Fourth the answer). That the plaintiffs are not the holders 
due course the promissory note before maturity, and that they 
came into possession thereof security after maturity, ete. 

not disputed that the plaintiffs came into possession the note 
after maturity, and are not the position pur- 
chasers for value due course before maturity. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 491. 
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The principles law applicable are the same Freezo Co. had 
brought this action, and the defendant has right set any valid 
defenses had against Freezo Co. the cause action the 
plaint. The consideration the note was capital stock Freezo Co. 
delivered the defendant the future. 

Fraud state mind dependent intent which provable 
circumstantial evidence. Atlantie Life 


the agent corporation procuring subscription 
for its stock stated that the stock was worth par value, and 
the stock that time was utterly worthless, the statement was ma- 
terial misrepresentation which entitled the have his sub- 
seription 


The testimony the defendant tends show that agent solicit- 
ing subseriptions the stock the Freezo Co. stated him 
that the capital stock the company was worth $506,000, and, 
the authorized capital stock the company was that amount, that 
would make the capital stock worth par. 

Evidently the defendant believed the statement, for 


for $1,000 worth the stock. There was testimony tending show 
that the stock was worthless. Whether the representations 
the agent Freezo Co. the defendant were fraudulent and thereby 
induced the defendant purchase the stock, and whether the stock 
was par value, raised issues fact submitted the jury, 
and the judge committed error refusing direct 
verdict favor the plaintiffs. 

The two exceptions for the direction verdict favor the 
plaintiffs are without merit, and the ruling the cireuit judge was 

The issues fact the case involved the weight given the 
testimony, and were properly submitted the 
Hampton, 134 185, 132 47; Brogdon Ry. Co., 141 

The judgment the lower court affirmed. 
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BANK AND INVESTMENT ITEMS 


WHAT THE AMERICAN RED CROSS 
MEANS THE UNITED STATES.—If 
the United States possessed among its pri- 
vate industrial organizations one which ren- 
throughout the year, which addition, was 
prepared any moment the night 
day, throw experienced forces anywhere 
the country combat disaster other 
and which industrial organiza- 
tion, result these capabilities held 
the unbounded confidence and good wili 
the public, what would its assets be? 

There such organization; performs 
all these services; has the unquestioned 
support and backing the 
ple. show balance sheet ae- 
complishment unequalled any comparable 
group—though there other comparable 
organization. Each its services has shown 
growth and effectiveness. 
picture the limits which such 
tion might extend. 

This organization however, asks popular 
endorsement its program only once an- 
nually. that oceasion, asks only 
the people the respond its ap- 
peal enroll its ranks members. That 
membership, nation-wide, and representing 
all walks life, makes its work possible. 
There other capitalization. 

The organization question the Ameri- 
service, with the whole people members 
that family. Its program includes nation- 
wide services disabled veterans, friendly 
assistance the present-day Army and 
Navy home foreign duty; health 
education, civilian relief, and sharing with 
assistance veterans only disaster 

high lights this outline services, 
the Red Cross the past three years alone 
was the agency relief average 
more than 100 disasters each year; has 
the Marines there; China with our other 
forces; has representatives all our 
foreign garrisons; all our Veterans’ Pu- 
reau hospitals where the war’s disabled are 
recovering; foremost combating the 
losses from accidents and from drownings; 
pioneering certain fields health work. 

Except national disaster requiring 
extraordinary resources, does not the 
country but once each year, then only for 
the enrollment supporting membership. 
This membership now realized 
5,000,000 persons, approximately four out 
each hundred our population. 

The dates during which this enrollment 


will sought this year, are from November 
29. 


USELESS WASTE LIFE, 
old saying that health could not 
bought; but science has 
upon the scrap heap with other moldy epi- 
grams, superstitions and habits thought. 
Health being bought every day 
lions people. That cheering thought. 
Yet there another side the picture; 
namely, the appalling cost pre- 
ventable disease through loss earning 
capacity, upkeep hospitals and relief fur- 
nished dependents. 

One the most expensive diseases 
tuberculosis. 1925 there were, this 
country, 99,800 deaths from it. the 
same time there were approximately 898,000 
active cases. death cut off two and one- 
half years from the life expectation those 
99,800 patients, and each one was worth but 
$100 his community, the loss per person 
has been estimated that tuberculosis 
patient receives care for average two 
one-third years. Probably for least 
one year unable earn living. 
low average the annual earnings per- 
son $1000. Among the 898,000 
cases, therefore, $898,000,000 were thus lost 
through one disease alone. 

this cost must added the length 
stay sanatorium. This amounts 
about $500 for period six months. 
Consequently all the 898,000 cases could 
receive they had received sanatorium 
eare its equivalent, about $449,000,000 
would have been expended earing for the 
patients. Miss Jessamine Whitney, statis- 
tician the National 
tion, has figured that the total monetary loss 
the country from this disease reaches the 
appalling total thirty and 
lion dollars. 

Fortunately, preventable. 
From the experience several health demon- 
strations made recent years, believed 
that cost from $2.50 $3.00 per 
person, general health program could 
adequately maintained any American 
munity. For our entire population the cost 
Contrast this with the above figure 
thirty and one-third billion dollars loss from 
tubereulosis alone, and have renewed 
proof that cheaper and simpler pre- 
vent sickness than eure it. 

The tubereulosis death-rate has re- 
more than half the past twenty 
vears. But thousands lives that are still 
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being wasted each can saved. 
Through the power health 
habits, and through the media 
preventoria and open-air schools, 
ganized tuberculosis campaign hopes 
duce the toll from this disease mini- 
further, the National Tuberculosis Associa- 
tion and affiliated bodies are the 
twenty-first annual Christmas seal sale 
December. 


BIGELOW BILLS, NOTES AND 
CHECKS. Little, Brown Company 
Boston, Mass., has published new revised 
and enlarged third edition “Bigelow 
Bills, Notes and Checks.” The work 
vision has been done William Minor Lile, 
Professor Law the University Vir- 
ginia. matter fact, Professor Lile 
has done more than merely revise the second 
edition this work; has 
written from beginning end and has 
added several new chapters 
may mentioned preliminary chapter 
the subject nonnegotiable securities. 

“Bigelow Bills, Notes and Checks” has 
heen widely known and used work this 
subject since the appearance 
edition 1893. The second edition appeared 
The first and editions 
the book were intended present some- 
what elementary treatment the subject 


negotiable instruments. the new third 
edition, while Professor Lile has retained 
the elementary features the earlier edi- 
tions, notes his preface that his ex- 
perience the bar has made impossible 
for him put completely out mind the 
needs the busy practitioner “who may now 
and then venture into the volume hasty 
search for needed principle.” The new edi- 
tion, therefore, value not only 
students, and business men, who 
take interest the subject, more less 
academic, but also attorneys who em- 
brace their practice cases involving ques- 
tions the law negotiable paper. 

The new edition covers the subjects 
promissory notes, drafts, checks, and other 
classes negotiable instruments well 
nonnegotiable paper, most exhaustive 
manner. The work divided into chap- 
ters and 626 sections. The footnotes are 
copious and them are cited upwards 
3,000 decisions. 

appendix given the text the 
Uniform Negotiable Instruments Statute, 
the sections which are constantly referred 
throughout the book. There separate 
index references the sections this 
statute. may mentioned that, when 
the second edition this book appeared 
only ten the states had adopted the uni- 
form statute and none these had the 
statute been for more than three 
the present time the law has beer 
enacted every one the states. 

The book contains table eases and 
complete index; the pages number 


PRINCIPLES BUSINESS LAW.— 
Prentice-Hall, Ine., Fifth Avenue, New 
York City, has published volume entitled 
Dillavou, Assistant Professor Business 
Law, University and Charles 
Howard, Professor Law, University 
Oregon. 

The book divided into two main parts. 
the first part given statement the 
law, and the second, cases decided 
the courts which the law 
explained the first part are applied. 

The principal subjects touched upon the 
are contracts, suretyship, insurance, 
negotiable instruments, partnerships, 
corporations, personal property, sales, con- 
ditional sales, bailments, chattel mortgages, 
and real property. 

The following statement taken from the 
preface the book: “In the preparation 
this book, the authors have had two distinct 
objectives view. The first the 
tion text supplemented with case ma- 
terial such form that both the student 
and the teacher may have before them 
ciples correlated with selection cases 


Putting the wires 
underground 


1881, five years after the first 
sentence was transmitted 
telephone, conversation was car- 
ried underground cable be- 
tween points mile apart. Today 
the Bell System operates more than 
40,000,000 miles wire under- 
ground. And still the work 
“putting the wire underground” 
goes 


Basic facts American Telephone 
and Telegraph Co. investment 


With its predecessors, the American 
Telephone and Telegraph Company 


has paid dividends regularly for 
forty-eight years. Its earnings as- 
sure ample margin safety 
above dividend requirements. Its 
stock held more than 430,000 
investors. constantly seeking 
bring the nation’s telephone 
service nearer perfection. 
owns more than 93% the com- 
bined common stock the operat- 
ing companies the Bell System 
which furnishes 
service the nation. 

Write for booklet Finan- 
cial Facts.” 


BELL TELEPHONE 
SECURITIES CO. 


195 Broadway 


New York City 
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PONCE, PORTO RICO 


are interested financing imports 
Porto Rico and give facilities our 
United States customers discounting their 
export trade paper. 


cordially invite information regarding 
export business done with this Island 
are prepared extend our facilities new 


Capital Fully Paid 
Surplus and Profits over 


$1,000,000 
275,000 


that will demonstrate how these principles 
apply concrete cases. has been the ex- 
perience the authors teaching business 
law universities and colleges the case 
system that the time allotted too short 
cover many subjects should 
touched upon the business law student. 
addition, they have also found that most 
textbooks business Jaw not contain 
enough material adequately present the 
subject matter for complete 
course business law. Our second object, 
therefore, combine the text method and 
the case method that the usual business 
versities may covered the time allotted 
for such 

The book contains 781 pages and includes 
table cases and complete index. The 
price the book $4.00 per 


THE INSTITUTE BANKERS.—In 
his Inaugural Address, delivered The In- 
Bankers Mr. Frederick Hyde, 
who President the Institute and Joint 
Managing Director the Midland Bank, 
Limited, London, November 12th, 
London, England, Mr. Hyde spoke part 
follows: 

“The year 1928 will memorable one 
the history English Banking the year 
the and Bank Notes Act. This 
Act modelled strictly the lines 
mended 1918 the report the Cunliffe 
Committee, which included 
that another inquiry should made after 
period not more than ten years. That 
period, which has now elapsed, has been 
eventful one. Immediately following the 
termination hostilities experienced 
boom trade magnitude which was en- 
tirely unforeseen, and this was soon followed 
trade depression which, believe, 


without parallel the history the 
country. Unemployment has been severe and 
continuous and has afforded much food for 
thought the best brains the country 
possesses. has been held some ex- 
perts that there close connection be- 
tween unemployment and our and 
credit systems, and re-examination the 
proposals the Cunliffe Committee, 
recommended themselves, would all 
events have afforded opportunity sift- 
ing the arguments which this opinion 
based, with the possibility arriving 
definite The Government, how- 


ever, have decided that inquiry would 


serve useful purpose, and the new Act 
will come into operation next week. 
“Bankers will watch with keen interest the 
working the Act under the changed con- 
ditions, and will able form opinion 
whether the system which throws the 
whole weight gold movements, probably 
much greater magnitude than formerly, 
relatively small proportion the 
stock gold held the Bank Eng- 
land the one best suited the country’s 
needs. Under our present system, which 
continued the new Act, the gold which 
ean withdrawn for export that repre- 
sented the notes reserve amounting 
about fifty millions, the balance about one 
hundred and fifteen millions, the 
larger part, being held cover for notes 
This latter part the gold can 
drawn upon only the event 
abnormal contraction the and 
the conditions which would make such con- 
traction possible would the same time 
tend turn the foreign exchanges our 
favor and render export gold un- 
profitable. is, therefore, worth while 
considering whether wise lock the 
major portion our gold meet emer- 


PONCE 


Complete Banking Service 


The Midland Bank offers exceptional facilities for the transaction 
banking business every description. Together with its 
affiliations operates over 2400 branches Great Britain 
and Northern Ireland, and has agents and correspondents 
all parts the world. The Bank has offices the Atlantic 
Liners Aguitania, Berengaria and Mauretania, and foreign 
branch office 196 Piccadilly, London, specially equipped for 
the use and convenience visitors London. 


AMERICAN POULTRY, LONDON, E.C.2 


MIDLAND BANK 


LIMITED 
HEAD OFFICE: THREADNEEDLE STREET, LONDON, E.C.2 


geney which practice would not oceur, and, 
doing so, suffer the inconvenience the 
unduly high rates that might have en- 
forced keep the remainder, which un- 
maintain confidence both home and 
abroad. 

“Great progress has been made during 
the ten years the stabilization currency, 
not only this country but also throughout 
the world. This year have seen the cur- 
rency France definitely placed gold 
basis. cannot doubted that common 
standard value one the first requi- 
sites for international trade, and 
vinced that the conditions prevailing 
the leading commercial countries the gold 
standard the only practicable one. But 
however important and interna 
tional trade common standard value 
may be, the smooth working the credit 
machine hardly less important. This 
the subject which want speak you 
played Bills Exchange facilitating 
the work the banker and assisting him 
conduct his business with efficiency.” 


BURNETT WALKER, Vice-President 
the Guaranty Trust Company and Guaranty 
Company New York, returned his office 
recently after two weeks visit Japan 


where went confer with the staff which 
the Guaranty now maintains Japan and 
with the Japanese interests with whom the 
Guaranty closely associated. 

Mr. Walker said that one the chief pur- 
poses his trip was connection with the 
Japan Electrie Bond and Share Company. 
This company was organized Japan two 
years ago English and Japa- 
nese interests. Executive officers were not 
elected that time, was considered 
advisable, for local reasons, defer active 
operations. The company has now elected 
Sir Kengo Mori, E., Chairman its 
Board Directors, Matsunaga, President, 
and Henry Chapman, Managing Director. 

Sir Kengo Mori one the best known 
Japanese Europe and America. was 
for many years Japanese Financial Commis- 
sioner this England and 
was elevated the Peerage 
and resigned some months ago 
Commissioner, being Mr. 
Tsushima. 

Mr. Matsunaga one the ablest and 
most active Japan’s industrialists and 
electrical operators. President the 
Toho Power Company, which has 
floated two issues securities this 
try through the Guaranty Company, and was 
President the Tokyo Power Com- 
pany, which recently consolidated with the 


Tokyo Light Company thus making 
one the largest electrical companies 
the world. Mt. Matsunaga also Director 
Tokyo Electrie Light Company. 

Mr. Chapman, who resident Japan, 
English director Sale Co., Lon- 
don and Tokyo, with whom the Guaranty 
works close co-operation. 

The American interests associated with 
the Japan Bond Share Company, 
the Guaranty, are the International 
General Electrie Company, and the 
Bond Share Company through its foreign 
subsidiary, the American and Foreign Power 
Co. 

Mr. Walker said there was good reason 
for being gratified 
Japan, The attitude toward Americans, 
said, The formation Japan 
Electrie Bond Share Company, Mr. Walker 
pointed out, illustrates the desire the 
part powerful Japanese interests 
operate with the American and English 
the basis partnership with themselves. 
This was organized, part, own 
and operate electrical properties, not merely 
provide senior money, which has heen the 
chief participation American and English 
capital heretofore. 

The Japanese for whom the 
Guaranty Company and Lazard Brothers 
Co. and the Whitehall Trust London are 
bankers, Mr. Walker said, have plans 


Should the 
foreign department 
every bank do- 


ing internation- 
business. 


ALLIED WITH 


THE 
BANKERS 
MAGAZINE 


New York 


Price $10 


for raising funds America, partly because 
their present requirements are well cared for, 
and partly because money rates Japan 
are still low. cited, for example, that 
few weeks ago the Toho Electric Power Com- 
pany issued the through the Mitsui 
Bank, the equivalent $10,000,000 Fifteen 
5.55% basis. 

Somewhat the situation two 
ago, when Mr. Walker was last 
Japan, the leading bankers and industrialists 
are now conservatively and con- 
fident, though they fully that 
among other steps necessary for full meas- 
ure Japanese prosperity 
settlement their trade situation China 
and restoration free specie payment are 
needed. There was considerable optimism 
the Chinese trade. Bankers 
men Japan desire stability China, and 
above all, peaceful relations. While leading 
Japanese bankers and business men agree 
that the gold embargo should lifted, the 
precise date has not yet been settled. 


WILLIAM POTTER, President the 
Guaranty Trust Company New York, has 
the appointment Alfred 
Howell and William Kleitz 
Presidents the 

Mr. Howell was President the Ames 
Shovel and Tool Company, Boston, when 


\ 


came the Guaranty Trust Company 
few months ago. began his business 
with the Carnegie Steel Company 
Pittsburgh and beeame Manager 
the Steel Department the Bingham 
Company, Cleveland, and was Sales Man- 
ager the Midvale Steel and Ordnance 
Company Philadelphia when the latter 
became part the Bethlehem Steel Com- 
pany, which Mr. Howell was made Sales 
Manager the Plate Department. 

Mr. Kleitz has been Assistant Vice- 
President the Guaranty Trust Company 
for the last five years. graduate 
Cornell University, 


BRANCH BANKING THE UNITED 
STATES.—McGraw-Hill Book 
370 Seventh Ave., New York City, has 
published volume entitled “Branch Bank- 
ing the United Shirley 
Donald Southworth, Ph.D., associate profes- 
sor economics the College William 
and Mary. 

The question branch banking one 
the most important ones the bank- 
ing world the present time. The im- 
creased the recent enactment the Me- 
Fadden Bill which opens the 
branch banking more widely ever 
before national banks. The 
therefore, timely one. 

The book divided into four parts, the 
first being Survey Branch Banking, 
Development the United States Gener- 
ally. This part the book 
branch banking before the Civil War, un- 
der the national banking system and 
the state banking systems. 

the State California. 

Part III takes Typieal Bank- 
ing Development Selected States. 
states covered are Michigan, New 
Massachusetts and North Carolina. 

takes the National Situa- 
tion. this part are the brareh 
banking system under the MeFadden 
and the banking systems Scot- 
land, England and Canada. 

The book contains 236 pages, bound 
dark blue and the price 
per copy. 


ROBERT (“BOBBY”) JONES 
golfing fame has now become 
Director the Atlanta Ageney the New 
York Title and Mortgage Company. The 
agency, the Georgia Title and Guaranty 
Company, opened quarters the Atlanta 
Trust Company building. Besides Robert 
Jones, Fuller, Samuel Nesbit 
Evins, Powers and Jones will 
officers and directors the organization. 


Depositors Appreciate 
the “Service 

Protection” these 

Distinctive Supplies 


All standard checking forms are available 
on Super-Safety paper 


The air of quality in the appearance 
and “feel” of the beautifully tinted 
Super-Safety Checks speaks well for 
the bank that issues them. But the 
most appreciated feature of these at- 
tractive checks is a service of protec- 
tion they render depositors’ funds in 
transit. Any attempt at alteration is 
exposed immediately. A glaring white 
spot appears if knife, ink eradicator 
or eraser is used to change the check. 
There is further prctection in the fact 
that Super-Safety Checks are never 
sold in blank sheets—they are made 
only to a bank’s individual order. To 
prevent counterfeiting, each sheet of 
Super-Safety paper is guarded as the 
Government guards bank-note paper. 

The thoughtful service of providing 
depositors with Super-Safety Checks 
for protection against check altera- 
tion is evidence of an interest in and 
regard for a client’s welfare. A per- 
sonal note such as this in modern 
banking has done much to establish 
preference for a bank's service. 

Many leading banks supply depositors 
with attractive Super-Safety Checks 
and use with them the handsome, dis- 
tinctive Antique Moorish Covers and 
Binders. Antique Moorish Savings and 
Commercial Pass Books, Pocket Check 
Covers and Ring-bound Customer 
Check Covers, a standardized line of 
beautiful, durable supplies, are well 
qualified to represent your service. 
With bank building or business seal 
embossed on the cevers they become a 
dignified advertising asset. 

See the local Todd representative or 
write. Bankers’ Supply Division, ‘The 
Todd Company, 1155 University <Ave., 
Rechester, N. Y. Branch offices: Chi- 
cago, New York, St. Paul, Denver, 
Dallas. 


CHRISTMA 


Health means Prosperity 


BUY CHRISTMAS SEALS 
they fight for health 


THE NATIONAL, STATE, AND LOCAL TUBERCULOSIS ASSOCIATIONS THE UNITED STATES 
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New Edition America’s 
Most Popular Banking Book 


Here book which has come 

regarded the standard work 
bank methods and administration. 
tells every phase modern 
banking from the handling the 
morning mail the extension 
credit; from the duties the 
messenger the functions the 
president. 


William Kniffin, the author, 
has not depended upon his 
many years' experience prac- 
tical banker. his book has 
assembled the best banking thought 
the country--the tested results 
banking practice the most 

progressively managed institutions 
the United States. 


Send for your copy 

this valuable 

book TODAY and see 

for yourself how 
thoroughly Mr. Kniffin 
has covered his field. 


THE BANKING LAW JOURNAL 

Murray Street, New York City 
Please send approval copy 
“The Practical Work Bank.” 
will either return the book with- 
five days will send you 
check for $7.50. 
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REPRESENTATIVE ATTORNEYS 


facilitate the operations Bankers, Investors, Capitalists and other readers 
The BANKING LAW JOURNAL who may obliged seek legal advice 
matters pertaining banking transactions, require other legal services, ap- 
pend the following list Attorneys, who will found prompt and reliable the 
discharge any business entrusted them. 


DISTRICT COLUMBIA 
Washington 
WILLIAM SYMONS 
ATTORNEY-AT-LAW 
700 Tenth Street 


Appears before the Courts, Government Depart- 
ments and Commissions. Special attention to 
Patent, Trade-Mark, Copyright and Corporation 
Causes. 


IDAHO 
Boise 
RICHARD JOHNSON 
ATTORNEY-AT-LAW 
112 North Sixth Street 


Attorney for Boise City National Bank, Boise, 
Idaho. 

KENTUCKY 
Louisville 


WOODWARD, WARFIELD HOBSON 
ATTORNEYS-AT-LAW 
616-21 Inter-Southern Building 


(Ernest Woodward, B. D. Warfield, R. P. Hobson 
and John Marshall, Jr.) District Attorneys Louis- 
ville and Nashville Railroad Co. Local Attorneys 
Louisville, Henderson and St. Louis Ry. Co. Gen- 
eral Counsel Inter-Southern Life Insurance Co. 
General Counsel Bankers Trust Co., and Bankers 
Mortgage Co. Attorneys in Kentucky for Royal 
Indemnity Co. 


MICHIGAN 
Battle Creek 
VAN AKEN 
ATTORNEY-AT-LAW 


390 Post Bulding 


Law Collections, Probate Matters and Real Estate 
Law. References, any bank in Pattle Creek. 


MISSOURI 
St. Louis 


BERNARD GREENSFELDER 


ATTORNEY-AT-LAW 


Suite 1212 
Central Nat. Bk. Bldg. 


Central 2181 
Olive 2874 


NEW YORK 
New York City 
LOUIS DOYLE 
ATTORNEY-AT-LAW 
111 Broadway 
Attorney for National Park Bank, New York City 


PENNSYLVANIA 


RUBY VALE 
ATTORNEY-AT-LAW 
Land Title Bldg. 


Attorney for Northwestern National Bank and 
Fox Chase Bank. Refer to any Federal or State 
Judge of Pennsylvania, 


Telephone 
Spruce 4961, 4962 


SOUTH DAKOTA 


JOHNSON JOHNSON 
ATTORNEYS-AT-LAW 
Blunt, 


Attorneys for Dakota, State Bank and Security 
Rank, 


Fort Pierre, 
Attorneys for Fort Pierre National Bank. 


Midland, 
Attorneys for Midland State Bank. 


Philadelphia 


Cable Address 
Ruvale 


Pierre 


Sioux Falls 


BAILEY VOORHEES 
ATTORNEYS-AT-LAW 


(Cc. O. Bailey, J. H. Voorhees, T. M. Bailey, Ray 
F. Bruce, M. TT. Woods, Jr., Roswell Bottum) 
Bailey-Glidden Building. Attorneys for R. G. Dun 
& Co., Western Union Telegraph Co., Illinois 
Central Railroad Co., Chicago, Milwaukee & 8t. 
Paul Railway Co., American Railway Express Co., 
American Surety Co., United States Fidelity & 
Guaranty Co., Maryland Casualty Ce., Hartford 
Accident & Indemnity Co. 


WASHINGTON 


JAMES CREHAN 
ATTORNEY AND 
310-311 Walker Bldg. 


Probate Matters 
Bank References 


Seattle 


Corporation 
Law Collections 


WEST VIRGINIA 


Williamson 
GOODYKOONTZ, SCHERR SLAVEN 


ATTORNEYS-AT-LAW 
Corporation, Real Estate and Commercial Law. 
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When You Think 
PORTO RICO 


You Just NATURALLY Think 


AMERICAN COLONIAL 
BANK 


Head Office—SAN JUAN 


Branches 
Arecibo Mayaguez Caguas Ponce Santurce Bayamon 


Specialize Collections 


BRANCHES 


Argentina Brazil Chile 
and throughout the Americas, 
France, Spain and England 


The Anglo-South American Bank, through its years 
export and import banking experience, has acquired 
intimate knowledge the needs and habits the 
natives the countries which has branches. 


Trade information furnished 
ANGLO-SOUTH AMERICAN BANK, Ltd. 


Represented 


THE ANGLO-SOUTH AMERICAN 
TRUST COMPANY 
Broadway, New York 


PARAPHRASED PROVERBS 


That Service Ordered Best that 
Restricted Least 


You accept without question all the items your depositors give you for 
collection. what extent you permit yourselves hampered 
arbitrary restrictions converting these collections into cash? 


Our correspondents are not limited sending their business 
either place payable bank upon which drawn. 


Our Transit and Collection Departments are continuous twenty-four- 
hour-daily operation. 


received par. charge for telegraphic transfers. 


THE 


PHILADELPHIA NATIONAL BANK 
PHILADELPHIA, PA. 
Capital, Surplus and Profits, $54,000,000 


The Hanover National Bank 


the City New York 


Corner and Streets 


ESTABLISHED 1851 


Capital, $5,000,000 Surplus and Profits, $27,000,000 


WILLIAM WOODWARD, President 
HAYWARD FERRY, Vice-President 

HENRY TURNBULL, Vice-President WILLIAM SUYDAM, Vice-President 
JOSEPH BYRNE, Vice-President Manager Foreign 
JAMES GARDNER, Vice-President 
GORDON H. BALCH, Vice-President 
FRANK HAMMOND, Vice-President ELTON E. OGG, Trust Manager 
JOHN LOGAN, Vice-President 


and 


FREDERICK A. THOMAS, Cashier 


WALTER G. NELSON, Asst. Cashier 
J. NIEMANN, Asst. Vice-President WILLIAM B. SMITH, Asst. Cashier 
GEORGE E. LEWIS, Asst. Vice-President WILLIAM H. ALLEN, Asst. Cashier 
CHARLES E. WHYARD, Asst. Vice-President FRANK WOOLEY, Asst. Cashier 
THOMAS ©. MEEKS, Asst. Vice-President HERBERT RENVILLE, Asst. Cashier 
ALFRED E. PETERSON, Asst. Vice-President ARCHIBALD G. KING, Asst. Cashier 
CHAS, B. CAMPRELL, Asst. Vice-President FREDERICK D, IVES, Asst. Cashier 
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